Steve Olson

From: Kaitlyn Clements [clementsbaby@yahoo.com]
Sent: Thursday, February 05, 2009 4:33 PM

To: Steve Olson

Subject: Save the Drive- IN
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Content-Type: multipart/alternative; boundary="0-1086370185-1233880376=:13224"
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To Whom it May Concern:

I am writing this asking that you please not put in a gas station at the Newberg Fred Meyers.
why do I say this? Will first off the drive in is one of the very few left in the country an
it is a landmark for Yamhill County. I know I have taken my children to the theater many
times, it has become a family past time in the summer months. I also have to say with the
economy the way it is right now, not many families can afford to take their family to the
actual movie theater it is still to expensive. Where as the drive- in is still completely
affordable. Please do what ever you can do to save our beloved drive-in. Thank you so much
for your time and consideration.

Kaitlyn Clements

--0-1086370185-1233880376=:13224
Content-Type: text/html; charset=us-ascii

<html><head><style type="text/css"><!-- DIV {margin:opx;} --></style></head><body><div
style="font-family:times new roman, new york, times, serif;font-size:12pt”><DIV>To Whom it
May Concern:</DIV> <DIV>I am writing this asking that you please not put in a gas station at
the Newberg Fred Meyers. Why do I say this? Will first off the drive in is one of the very
few left in the country an it is a landmark for Yamhill County. I know I have taken my
children to the theater many times, it has become a family past time in the summer months. I
also have to say with the economy the way it is right now, not many families can afford to
take their family to the actual movie theater it is still to expensive. Where as the drive-
in is still completely affordable. Please do what ever you can do to save our beloved drive-
in. Thank you so much for your time and consideration.</DIV> <DIV>Kaitlyn Clements</DIV>
<DIV>&nbsp;</DIV></div><br>

</body></html>
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Steve Olson

From: Wendy Doerr [wendydoerr@comcast.net]
Sent: Thursday, February 05, 2009 4:01 PM

To: Steve Olson

Subject: Meeting Tonight: Oppose New Gas Station
importance: High

To Whom it May Concern:

| am emailing my opposition to the proposed gas station on the Fred Meyer property. In my opinion the six gas stations
we currently have in our city serve our citizens and passers by efficiently. My major concern of the proposed gas station
is the negative impact on the 99w Drive-In Theatre! The potential light pollution that would invade the theatre could be
fatal to success of one of Newberg's greatest landmarks! Quite frankly one of the reasons we moved to Newberg is
because of the Drive-In and the uniqueness and cuilture it provides this city! Drive-Ins are part of our American history
and should be preserved and protected. Many families from around Oregon travel to the 99w Drive-In for the very
experience. All too common these days American cities get caught up in over-expansion and lose their identities. |
always proudly tell people ‘I live in Newberg; we even have a WORKING Drive-in". As a family with two younger children
we seek to provide a safe and fun environment. Please don't take away our fun piece of American Pie. What would be
left of Newberg, a gas station? You won't find me promoting my city saying... “l live in Newberg and we have a really
cool gas station at Freddy’s!”

if the gas station must go on, | hope that the City of Newberg and Fred Meyer would take every step to protect the Drive-
In from the disastrous affects of light pollution.

If you have any questions or comments please feel free to contact us.
Thank you,

Wendy and Aaron Doerr

3201 Partridge Lane

Newberg OR 97132
503-330-1825
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PROPOSED NEW DEVELOPMENT IN YOUR NEIGHBORHOOD

Recently the Kroger Company dba “FRED MEYER” submitted an application to the city of Newberg
to change the Land use of this 17.35 acre parcel to allow a Fred Meyer to built fueling facility (Gas
Station) for a total of 14 fueling positions including two underground storage tanks.

A similar proposal by Fred Meyer was rejected by the city in 2001 on traffic impact alone. The gas
station will generate thousands of car trips per day in addition to the thousands of car trips per day that
their grocery and variety store generate. This will adversely impact the surrounding road system
especially Springbrook Road and Brutscher St. Intersections as well as Hayes Street.

Newberg is struggling to manage its growth and still maintain its small town community character. This
development does not serve the community’s best interests. Currently, Newberg is a home of 6 existing
gas stations, 1 closed station and 1 cardlock station. These gas stations are evenly dispersed throughout
the city along Hwy 99W. Each serves its customers and competes for business among each other. 4 out
of the 7 stations are owned and operated by small, independent family run businesses. There is
absolutely no demonstrated need for another Gas station in town since all the stations are running
under capacity.

Anyone who passes through the Springbrook intersection on weekday afternoons knows how difficult
getting through the light can be. Anyone trying to visit the Fred Meyer on a Saturday morning knows
there is no shortage of traffic or congestion inside the complex. Imagine the nightmare with a high
volume gas station inside the complex. Maneuvering through the parking lot is difficult enough now.
How would the tanker delivery trucks, motor homes, cars with boats, etc., affect the traffic pattern?
What about senior citizens with shopping carts or women with children? How could emergency vehicles
get through the new traffic generated? There are safety issues here which need to be addressed.

[ do not believe Fred Meyer complies with the Newberg Comprehensive Plan or current Zoning
Ordinances in effect. There are already 8 service stations in town. [ don’t see how building another one
in a congested area would support the health and well being of Newberg population. This is why [ have
decided to actively oppose this development. I hope you all will join me in opposing this project. I
know I will need your support.

If you testify or write in opposition to this project, please try to relate your comments to one or more of
the city’s approval standards for conditional uses, as set out in Section 151.210 of the Development
Code:
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Section 151.210

“A conditional use permit may be granted through a Type |l procedure
only if the proposal conforms to all the following criteria:

(A) The location, size, design and operating characteristics of the
proposed development are such that it can be made reasonably
compatible with and have minimal impact on the livability or appropriate
development of abutting properties and the surrounding neighborhood,
with consideration to be given to harmony in scale, bulk, coverage and
density; to the availability of public facilities and utilities; o the generation
of traffic and the capacity of surrounding streets, and to any other
relevant impact of the development.

(B) The location, design, and site planning of the proposed
development will provide a convenient and functional living, working,
shopping or civic environment, and will be as attractive as the nature of
the use and its location and setfting warrants.

(C) The proposed development will be consistent with this code.”

THE CITY WOULD LIKE TO RECEIVE YOUR WRITTEN COMMENTS BY FEBRUARY 5. WE
HOPE YOU WILL JOIN US AT THE PLANNING COMMISSION HEARING AT 7PM ON
FEBRUARY 12, AT THE NEWBERG PUBLIC SAFETY BUILDING AT 401 EAST THIRD
STREET.

1hanks

[Lafa

Andy Patel
3745 Portland Road,
Newberg, OR 97132

Enclosed: Letter from City of Newberg
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Steve Olson

From: J A Rekow [papajohn06 @ mac.com]
Sent: Thursday, February 05, 2009 12:02 PM
To: Steve Olson

Subject: Gas Station

For over 60 years of serving the north Willamette Valley families the 99 W drive-in Newberg
may be forced to close due to a thoughtless and blatant disregard for local Zoning and the
past agreements made between the Drive-in owners and adjoining landlords. Over the weekend
January 31,

2009 a crew came

in and cut down the stand of trees that screened the drive-in from the lights of the area
shopping centers. Without the trees to keep the light out of the drive-in showing area the it
will be almost impossible for customers to get a quality viewing of the movies being shown.
when the developer got permission to develop the property they agreed to keep this stand of
trees as part of the permit process.

People of all ages come from all over the north valley to Newberg in support to keep this
landmark theater open. This one of the last Drive-in theaters in Oregon still open. I want
to know. if the local city government will protect this historic landmark. Now after only a
few days I find that you are considering to putting in a gas station behind the same area
that you Let them cut down the light screening trees. Without the screening trees this
station will only turn a bad condition into an impossible task for the owner of the Drive-in.
You must not let them put the station in the west end of the property. There are may other
areas in Newberg they could put the station in that would not Damage other business in the
area.
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Steve Olson

From: Steve Swanson [oregon@spinfinder.com]
Sent: Wednesday, February 04, 2009 3:32 PM
To: Steve Olson

Subject: Re: File No. CUP-08-004/DR2-08-036

To the City of Newberg Planning & Building Department

I regards to File No. CUP-08-004/DR2-08-036

I'm writing in support of the 99W Drive-In. The proposed gas station will have a significant impact
with

more light pollution. As it turned out, the eventual placement of the Coyote Place & Crossroads Plaza
buildings have been a blessing in disguise, as they have cut down alot of ambient light. However, the
Fred Meyer lights on the south end are still in the line of sight towards the screen. | would hate to
see

the drive-in close down and get squeezed out by new development.

Thank you
Steve Swanson

Springfield, Oregon
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Attachment_%_

Steve Olson

From: Leo Smith [emvaldo@hotmail.com]

Sent: Monday, January 26, 2009 8:08 PM

To: Steve Olson

Subject: FW: NEWBERG Movies - DEVELOPMENT ALERT

Re: File No. CUP-08-004/DR2-08-036
Dear Mr. Olson:

I am very concerned about the future of the 99-W Drive-In Theatre in Newberg. It is my understanding
that there is an expansion of the Kroger (Fred Meyer) fueling facility which is adjacent to this property. If
this development is not undertaken with special consideration for control of light pollution, it will
essentially destroy the viability of the theater's business.

This may seem like a trivial issue, but I really don't think it is. This drive in is, to my knowledge, one of
only two or three drive-in theaters remaining in Oregon. It represents a quaint piece of history and a
place of unique entertainment for local families.

Furthermore, the theater is not recommending a ban on development at the neighboring site, it is just
asking for reasonable consideration of impacts, and controls to limit the light pollution. Not only are these
requests reasonable in this instance, but I feel that limits on light pollution should become a consideration
in all future developments.

Please give your support to the theater's request, and require that Kroger's be a good neighbor, as the
99-W Drive in has been for many decades now.

Sincerely,
Leo Smith
Beaverton, OR

Windows Live™: E-mail. Chat. Share. Get more ways to connect. Check it out.

Page 260 of 730

4.



Steve Olson

From: joe stockert [joe8346me @yahoo.com]
Sent: Monday, January 26, 2009 8:35 PM
To: Steve Olson

Subiject: File No. CUP-08-004/DR2-08-036
Attachments: stat1558.jpg
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Steve Olson

From: Andrew Riehle [ariehle @ portlandsoundworks.com]
Sent: Monday, January 26, 2009 6:03 PM

To: Steve Olson

Subject: 99 Drive In

Hello Mr. Olson,

| would like to add my voice to the many whom have requested that the potential development around the 99 Drive In
take into consideration all the special requirements they need to remain a money making venture — and continue to
operate.

- thanks in advance
Andy Riehle
503-344-4084 office

503-956-0238 cell
888-870-4749 fax

Porfland v«/ﬁ"\ SoundwWorks

www.portlandsoundworks.com
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Steve Olson

From: Patty Soza [pattys @qg.com]

Sent: Monday, January 26, 2009 5:37 PM
To: Steve Qison

Subject: Re: File No. CUP-08-004/DR2-08-036
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From: showtimes @ 99w.com

To: pattys@q.com

Sent: Monday, January 26, 2009 3:59 PM

Subject: NEWBERG Movies - DEVELOPMENT ALERT
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Steve Olson

From: Trevor Pitchford [trevor.pitchford @ gmail.com]
Sent: Monday, January 26, 2009 4:57 PM

To: Steve Olson

Subiject: File No. CUP-08-004/DR2-08-036

Hello -

I just received word of a Newberg development that could affect the movie-viewing experience
at 99W Drive-in. I'm a 45-year-old drive-in movie aficionado, father of two, and frequent
visitor to the 99W Drive-in.

When we moved to the Portland area four years ago, I was thrilled to learn of the 99W Drive-
in. As most drive-in theaters disappeared long ago from our national landscape, I honestly
thought I'd never experience an outdoor movie again - the old-style animated concession stand
promos, the National Anthem at the beginning of the movie, the pre-movie visiting with
neighbor cars, etc. etc.

The 99W Drive-in is an Oregon treasure. I have introduced it to a number of friends,
neighbors, school parents (and visiting family and

friends) - and everyone comes away hungry for more.

Every time we zo to the 99W Drive-in, it is jam-packed with people. :
Please take all of this into consideration when reviewing the Fred Meyer/Kroger Company
development. Please don't let light pollution ruin this historic theater.

Thank you,

Trevor Pitchford
West Linn, OR
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Steve Olson

From: Jean Snyder [mrswoodchuck @ gmail.com]
Sent: Monday, January 26, 2009 4:40 PM

To: Steve Olson

Subject: File No. CUP-08-004/DR2-08-036

I understand that Fred Meyer has submitted an application for a fuel station on their premises.

Let me start by saying that I think this is a wonderful idea. Fred Meyer gasoline is my 2nd choice, only to
Costco gasoline.

However, I have concerns about how their lighting would affect the Newberg Drive in. I do not live in
Newberg, but you have the only drive in theatre for the Portland Metro Area. This is a huge responsibilty.
Please do not drive them out of business. I have seen cars come from Washington to Newberg to view a movie.
I am sure, they, like us, tend to eat dinner in Newberg, and otherwise spend money that we would not otherwise
spend there. Even in Fred Meyer.

Please, please, please keep this memory from our childhood, that we are able to give our children and
grandchildren, alive.

Jean Snyder
Tualatin, OR
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Steve Olson

From: Barton Brierley

Sent: Monday, January 26, 2009 11:55 AM
To: Steve Olson

Subject: FW: File No. CUP-08-004/DR2-08-036

Barton Brierley, AICP  Planning and Building Director
City of Newberg Ph: 503-537-1212

P.O. Box 970 Fax: 503-537-1272
Newberg, OR 97132  e-mail: barton.brierley @ci.newberg.or.us

From: Gary [mailto:garybishopisnow@gmail.com]
Sent: Friday, January 23, 2009 3:07 PM

To: Barton Brierley

Subject: File No. CUP-08-004/DR2-08-036

Good afternoon,

I am writing to add attention to the proposed building plans near the 99W drive-in.

I am asking that consideration be taken to ensure that the theater may continue operation free of ambient or
unwanted light.

Thank you very much

Gary Bishop

1146 Country Lae

Woodburn, Or

97071
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Carole Holland

612 Little Oak Street s
Newberg RECEIVED
Oregon cEB -4 7009
2 February 2009

Re: Proposed new development 3300 Portland Road, Newberg

To whom it may concemn

I am writing to inform the city of Newberg City planners that I object to the proposal to build
a new gas station adjacent to Fred Meyer in Newberg.

I think the volume of traffic in and around Fred Meyer at the moment is far too much.

I fear for the local people who have to tolerate present traffic making a short cut through the
estate from the rear exit of the supermarket. The thought of a higher volume of traffic
around this area does not bare thinking about! There are many small children in the estate
that enjoy playing outdoors.

I consider 8 gas station in Newberg to be ample. I would also consider it an absolute

infringement on the peoples’ safety and peace of mind.

Yours sincerely,

U Hellard .

Carole Holland
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Steve Olson

From: Brian Francis [99wdrivein@msn.com]

Sent: Wednesday, February 04, 2009 12:52 PM

To: Steve Olson; oregon @ spinfinder.com; 'Camille Rekow'; ‘Megan Crepeau'; 'Brian Francis",
tesg@99w.com; 'Dave Ganslein'; 'Stacy L. Rutledge’

Subject: File No. CUP-08-004/DR2-08-036

To the City of Newberg Planning & Building Department

In regards to File No. CUP-08-004/DR2-08-036

Here are our comments to the City of Newberg in regards to the proposed Kroger fueling station up
for approval which will be situated across the road from the screen tower of the 9W Drive-in and will
directly face our screen. We are of course concerned about the problem of light pollution, that being
from ambient and direct light emitting from new light fixtures and also the prospect of headlights from
cars lighting up our screen and degrading our presentation to our loyal customers.

For our operation to not impeded by this new development we ask for four issues to be brought into
consideration before any approval for the building permit to move forward on this gas station.

1)

We ask that there be a study of the current condition of ambient and direct light by taking a
light meter reading off of our bare screen and at the perimeter of our property along with a
photographic record of the results to keep on file. We ask that the planning commission require
the developer to pay for these studies and we also ask to see what step the Developer or the
City will take to mitigate potential damages as a contingency to granting the building permit.

We have seen the photometric plan for the site and request the use of FLAT LENS ENCORE
exterior light fixtures be used in this facility and not of the FOCUS type. We have a problem
with FOCUS fixtures in that they can be adjusted or changed or altered later by someone eise
which may have dramatic detrimental effects on our property by increasing light poliution.

We have seen the landscaping plan and it is important to add more trees to block the gas
station operation from our operation. Fast growing tall trees can shields or block trespassing
light from the drive-in screen and still allow the gas station to have the necessary illumination
to serve their customers. Such trees can also aid in blocking automobile headlight from shining
directly on our screen and also to prevent customers from illegally observing films we are
showing on our screen while they are at the station. Proper landscaping in the form of a solid
ree line to fill all the gaps to protect us from exterior light fixtures and automobile headligiits
will reduce the issue of ambient and direct light trespassing from the Fred Meyer property.

As we approach actual construction of the facility the developers must be reminded of the
operating schedule of the 2009 99W drive-in season which will run from late March until
November on Friday, Saturday and Sunday evenings at dusk. We require that all occur only
during the daytime on our schedule and not to occur in the evening which would cause us
problems with light trespass.
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The consideration of all these points will be greatly appreciated in order to allow the drive-in to
survive with a respectable picture on the screen. We are looking forward to a busy 2009 season and

in the current economy and with our low prices it should be a record season. There is already a lot of
interest in our opening date.

Yours truly,
Brian Francis

503-554-8836
http://www.99w.com
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Steve Olson

From: Camille Rekow [platinum_star1931@yahoo.com]
Sent: Thursday, February 05, 2009 9:03 AM

To: Steve Olson

Subject: Kroger Gas Station

I am writing concerning the proposed Kroger Gas Station which appears to be dangerously close to
the drive-in property. The Francis family has been running movies in Newberg since the mid 1920's
and when the 99W drive-in was built in 1953 it was considered to be outside of Newberg city limits
and seemingly safe from urban growth. I have been living in Newberg for 22 years and I know that
the drive-in attracts many more people (often from Portland or Vancouver) than anything else
Newberg has to offer, including the Hoover house.

A gas station built in the proposed location wili be very dangerous for the drive-in. If they manage to
keep their lights from the actual building off the drive-in screen, there is still the threat of lights from
their sign and headlights from their customers trespassing onto the drive-in's property.

I don't want another gas station in Newberg. What will attract crowds in the summer to local
businesses? Another gas station, or a well-loved historic drive-in which is the last of its kind in the
entire Portland area? Please protect Newberg's treasured drive-in and ensure it's future.

Thank You,
Camille S. Rekow
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Aﬁaehm@ﬁté
PLANNING COMMISSION MINUTES

February 12, 2009
Ciey of 7:00 p.m. Regular Meeting
— e Newberg Public Safety Building

401 E. Third Street

TO BE APPROVED AT THE APRIL 9, 2009 PLANNING COMMISSION MEETING

1 ROLL CALL:

Present: Thomas Barnes Derek Duff Matson Haug
Philip Smith Cathy Stuhr Nick Tri
Lon Wall, Chair Amanda Golson, student PC

Staff Present: Barton Brierley, Planning & Building Director

Steve Olson, Associate Planner
David King, Recording Secretary

II. OPENING:

Chair Wall opened the meeting at 7:00 pm and asked for roll call.

II1. CONSENT CALENDAR:

Chair Wall entertained a motion to accept the minutes of the January 8, 2009
meeting. Commissioner Haug motioned to accept the minutes and Commissioner Tri
seconded the motion. Chair Wall asked for any corrections or changes. There were
none.

Motion #1 Haug/Tri to approve the minutes from the Planning Commission meeting of January 8. 2009 (7
Yes/0 No. 0 Absent), unanimous voice vote.

IV. COMMUNICATIONS FROM THE FLOOR:

Chair Wall offered for non-agenda items to be brought forth from the audience,
but none of the twenty citizens present had an additional topic for discussion.

V. QUASI-JUDICIAL PUBLIC HEARING:

Page 3 of 116
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1. APPLICANT: Fred Meyer Stores, Inc. ¢/o Barghausen Consulting
Engineers, Inc. Conditional use permit & design review
approval for a gas station on the western portion of the
Fred Meyer site.

LOCATION: 3300 Portland Road

TAX LOT: 3216-2004

FILE NO.: CUP-08-004/DR2-08-036

RESOLUTION: 2009-262

CRITERIA: Newberg Development Code § 151.210, 151.194,
151.196

Chair Wall asked for any biases, ex parte contact, or conflict of interest.
Commissioner Barnes conveyed to the others that he is a Fred Meyer's Reward Card
member. He has the future potential benefit from lower gas prices as a card member.
Chair Wall assured the commissioners that this alone would not be reason enough to
exclude one or all of the commissioners tonight from participating as long as they were
not biased.

Chair Wall informed the citizens present of ORS 197.763. He then asked everyone
to silence their cell phones.

Staff Report:

Steve Olson reminded everyone of the location of Fred Meyer in general, with a
graphic showing the location of the potential gas station on the western end of the
property. The station would have a large canopy, seven dispensers, able to service 14
vehicles, with a small kiosk as well. It will only be a gas station, not an oil change shop
or repair garage.

Gas stations are allowed in C-2 zoning (i.e., standard commercial property), with a
normal design review process. However, the applicant has requested an exception to
some of the large-scale retail design standards that apply to the Fred Meyer site, so a
conditional use permit process is required. The Planning Commission makes the final
decision on such conditional use permits.

Aerial photos presented the western edge of the site with a nearby stream corridor,
the canopy of large trees in the stream corridor, and the relatively distant 99W Drive-In
screen. Ground-level photos showed the nearly-empty western parking lot, adjacent
landscaping, and the proposed area north of the property that needs reconfigured private
walkways and traffic controls. Other design graphics showed the proposed new Fred
Meyer gas price sign to be located on Springbrook Road.

Page 15/270 of the Agenda Packet included summaries of the public comments that
had been submitted in time to be addressed in the staff report. Major concems included
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the ambient light from the property and its impact on the drive-in screen, as well as tratfic
issues in and around the site. Also mentioned or requested was the removal of the
Springbrook Rd. median and the addition of a traffic light at the Fred Meyer driveway on
Springbrook Rd. There were concerns about increased garbage and noise on the
property, health concerns regarding air and water pollution, and the sentiment that
Newberg has plenty of gas stations already. The main issue tonight is for the Planning
Commission to decide whether the project can meet the criteria for a design review and
conditional use permit. The City does not regulate competition between businesses.

Design review/Conditional Use Permit criteria:

Steve Olson reported that the proposed canopy structure is compatible with the
buildings on the site. The proposed architectural canopy is a simple modern structure
with no omamental details and matches the simple box structure of the Fred Meyer
building, as well as the US Bank building with drive-through canopy north of the site.
The project will remove some parking but the Fred Meyer site will still have plenty of
surplus parking if this proposal is allowed. The applicant is planning on revising traffic
controls and walkways north of the gas station to better control the flow of on-site traffic.
They will also install a new walkway to the main building for residents to the southeast.
The applicant has done photometric studies that show light standards would be met with
the proposed lighting. Additional conditions will require all the lights under the canopy to
be recessed, and the western landscape buffer improved to buffer the impact of car
headlights on the drive-in screen. This project would include the removal of two existing
parking lot lights. Another approval condition is to ensure that the oil-water separator for
stormwater under the canopy operates at all times. The applicant wants to revise the
freestanding Portland Rd. sign to include electronic gas prices, as well as install a new
Springbrook Road sign. No work will take place in the stream corridor on the site, and
no new street improvements are proposed.

Steve Olson summarized the findings of the traffic study report. There will be 74
new trips in PM peak hour due to the additional facility. The applicant’s engineer used
an LT.E. 20% shared trips number, which staff thinks may be too conservative. The
impact may be lower than they project. The traffic study concludes that no off-site
improvements or access improvements are required due to the impact of the proposed gas
station. ODOT has reviewed the application and is not at this time requiring any
mitigation. They are requiring the applicant to apply for new access permits for the site
because of the change of use on the site.  When the applicant submits the access permit
application then ODOT will review the entire scope of the applicant’s traffic study to
ensure it was comprehensive and decide whether the accesses need improvements.

The project is also required to address the C-2 design standards for large-scale
retail sites. The project does meet some of the criteria but has asked for exceptions to
others, which is why the conditional use permit application was required. The project will
bring the entire site closer to conformance with the C-2 standards by removing parking
between the building and the street, and adding an active use to a part of the building that
is primarily a blank wall without windows. The project would also remove some surplus
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parking from the site. and bring the site closer the parking maximum. The project will be
conditioned to add trees along the southern edge of the parking lot to buffer the future
residential development in that area. The applicant has requested exceptions to some
standards because the nature of a canopy over gas pumps does not lend itself to meeting
some standards. The canopy does not have a pedestrian entrance, and does not have
windows because it does not have walls, other than for the small cashier’s kiosk. The
canopy is not a massive structure and does not need articulation to break up its mass. The
conditional use permit criteria examine whether the proposed project can be compatible
with nearby development. The previously mentioned conditions regarding controlling
lighting, landscape buffers, and revisions to the on-site traffic controls will ensure that the
project can be compatible. The operating hours will be the same as the main store (7 am-
11 pm) and will not create a negative impact for nearby properties. The site will be
convenient for users of the main store, the design will be reasonably attractive, and will
be buffered with new and existing landscaping.

The final staff recommendation is to approve the applicant’s request with the
following key conditions: use recessed canopy lights, fill gaps in the western buffer with
trees, control and minimize construction lighting, add trees along the southern edge of the
parking area near the site, acquire ODOT access permits, finalize sign details and shift

location of new Springbrook sign, ensure there are garbage cans at the gas station, and
install a fire hydrant if necessary.

Questions of Staff:

Commissioner Haug wondered how the empty parking lot pictures taken in winter
will really jive with a full parking lot during the busy months of the garden center. Steve
Olson noted that the western parking lot is empty most of the year, but asked the
applicant to address the question during their testimony.

Commissioner Smith wondered how the sidewalk project on the SE corner is being
tied to this project. Steve Olson reported that a new project is an ideal time to take care
of other shortcomings on the site, and bring the pedestrian connections up to code. To
the applicant’s credit, they remembered this long standing request and have proposed the

new walkway. Barton Brierley added that the sidewalk was only a neighborhood request,
not a requirement from the City

Commissioner Stuhr asked about the stormwater catch basin connection to the
stream corridor. The applicant will have to install an oil/water separator that operates at
all times. DEQ sets water quality standards for cities, which have increased over time and
will probably increase in the future. The city has stormwater standards, and the
Engineering division reviewed the application and determined that the project did not
need detention. Commissioner Stuhr also pointed out that many projects brought before
the Planning Commission “always” have a minimum impact on traffic. But some day the
accumulative impact is going to be felt. Furthermore, other projects affecting
Springbrook Rd. interchanges have had to pay for improvements to the interchanges.

This is not an annexation, however, like most of the other projects. Barton Brierley

Page 6 of 116

Page 275 of 730



added that Fred Meyer has paid in the past to fund the traffic light at Springbrook Rd. and
Hayes St. to the south. Commissioner Stuhr also wanted to know how ODOT would
inform Newberg of access permits. Steve Olson explained that Newberg must be in the
loop on such information, and no building permits would be issued until the access
permits were obtained. The traffic engineers have looked not only at 2009 impact on the
site, but have projected all the way out to 2025. He also followed up on the benefits of
Hayes St. The Springbrook Oaks neighborhood to the south will likely use Hayes Street
to access the gas station, An aerial schematic of the area showed Hayes St. running all the
way east to Providence Dr., which was designed in part, to help relieve traffic congestion
in the area.

Commissioner Smith asked about the right-in, right-out from Springbrook Rd. It
was not immediately acceptable to people when first installed. How will this median
traffic control discourage potential customers who can’t enter the site from Hwy. 99
Steve Olson expected that people would drive down to Hayes St., head east, and enter the
site’s eastern parking lot, and then learn not to turn down Springbrook.

Commissioner Haug asked how the Planning Commission can make an educated
decision tonight without all the facts from the ODOT. Will this make any decision
tonight incomplete? Chair Wall also asked staff what it meant by “being in the loop™.
Steve Olson answered the latter question first. Both ODOT and the applicant will inform
the Planning Department of the access permits. The city will not issue building permits
until the access permits have been obtained, so we control the permit process. The access
permit condition is a fairly standard ODOT response to new projects on a state highway.
They are not requiring mitigation at this time but reserve the right to change their mind
after a more thorough review of the traffic study/access permit application. The access
permit process will take months to complete.

Commissioner Haug also asked about the “probably” used in conjunction with the
lighting impacts on the drive-in. Can the project meet the code standards but still deliver
a negative impact? Steve Olson responded that the project can meet the light-trespass
standard as proposed, and that the city has proposed additional conditions to further
reduce the potential impact of headlights, which were not anticipated in the light-trespass
standards. This project should have less impact than the other projects recently built near
the drive-in, which have worked out to have a low impact in practice.

Commissioner Haug also wondered if traffic studies have considered Fred Meyer
having special low price sales or gas discounts. Steve Olson did not think that the traffic
study dealt with extra high peaks, it was based on the expected typical use.

Commissioner Stuhr read from p. 220f 270. Steve Olson explained that the stream

corridor overlay did not apply to this project because no work was proposed within the
stream corridor area.

Public Testimony:
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Chair Wall asked that people electing to talk try to stick to the criteria.
Furthermore. a time limit will not be strictly enforced but citizens were asked to bring
concise comments related to the criteria. Chair Wall also asked that pcople mention their
name first.

* *% * Five minute break * * *

James Coombes, employed by Fred Meyer Real Estate Division, appreciates seeing
familiar faces on the commission after seven years. He pointed out that Fred Meyer likes
heing part of the community, and it very recently created a large cake to celebrate
Oregon’s 150® birthday, and is the sccond highest employer in the state.

Unlike seven years ago when the station was proposed for the northern parking lot, Fred
Meyer has found that many one-stop grocery stores now have gas stations, There are 130
Fred Meyer stores in four states, and 55 currently have gas stations. Ten more stations
are planned within the year.

Commissioner Haug wondered if Fred Meyer has considered putting the station on the
east side of store. especially for flow of traffic. Mr. Coombes said that the west side
keeps the station away from the homes that have filled in to the south and east, and the
west side is used less for parking.

Commissioner Barnes wondered what increase the project will bring to the property
value. Mr. Coombes didn’t think it would be much in light of a 5,500 sq. fi. fuel station
being added to a 170,000 sq. ft. building.

Chris Ferko, a representative and consultant for Fred Meyer, stated that fuel centers have
become an integral part of many Fred Meyer stores and are such for over 700 Kroger Co.
locations. These fuel centers encourage one-stop shopping, and decrease traffic
throughout the city.

He used PowerPoint to show schematic drawings of the proposed project. He also
presented a candlelight photometric plan of the proposed project. This interesting chart
shows how lighting will only exist where needed under the canopy. The Fred Meyer fuel
stations have long dealt with community concerns about cxcess lighting. He explained
how all the lights will be recessed or shielded, all of them pointing down from the
canopy. The project will also remove two current, tall parking lot lights.

Commissioner Haug wanted him to comment on the right-in. right-out from Springbrook
Rd. Mr. Ferko deferred the answer for the traffic engineer. Commissioner Haug also
asked if they would waive the 120-day requirement for a decision. Mr. Ferko conferred
with his client and then said yes.

Brent Ahrend, Traffic Engineer with Group Mackenzie, said ODOT requires a review of
access permits with a change of property use. For the right-in. right-out on Springbrook
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Rd, it cannot be changed due to the proximity of the stream corridor and the lack of
distance from Hwy 99W to the left turn into the Fred Meyer driveway. The road does not
have adequate width to install a left tum lane.

Commissioner Haug wondered if ODOT has jurisdiction on the Springbrook Rd. entrance
even though they seem interested in the operation of the stop light intersections of Hwy
99W at Springbrook Rd. and Brutscher. Brent Ahrend said that ODOT will look at the
impact on the two stop light intersections and driveways.

Commissioner Haug also asked about the traffic impact of locating the station on the east
site. Brent Ahrend restated that the east side is a busier parking lot, and might actually
encourage more traffic to go through the adjacent neighborhood.

Chair Wall asked about the figure of 74 new trips in the PM peak hour. Brent Ahrend

reviewed the trip generation figures and presented them with additional highlights. He
noted that peak hour is defined as 4:30 - 5:30 pm.

Commissioner Haug wanted to hear about traffic figures during special gas price sales.
James Coombes answered that they didn’t have specific traffic studies for promotions.
He relayed the fact that a blue tourist sign that already exists at Brutscher Street to
advertise the Fred Meyer Deli will also advertise the gas station, and encourage traffic to
use Brutscher Street. He also told the commissioners that the only time there is a big sale
is when the gas station opens, that they have learned from earlier opening events, and
haven’t had traffic problems with recent openings. Mr. Coombes also agreed that the gas
station would not operate beyond the store hours.

Commissioner Tri asked about refueling truck schedules. James Coombes said that it is

hard to know the truck schedules currently, but they typically are scheduled for off-peak
hours.

Commissioner Stuhr asked about the certain parking spots interfering with the proposed
new intersection, south of the bank. The actual design picture made the new intersection
look like it overlaps with the parking spots. James Coombes assured them the situation
would be investigated and rectified. Cathy Stuhr also asked about the new sidewalk from
the SE corner. This would be a walkway painted on asphalt. She concurred with
Commissioner Haug that the traffic safety yellow striping on the site in general is at a
dangerous point, and future maintenance plans should ensure the painting is never
allowed to be this faded again.

Commissioner Haug wondered if a fueling truck route is available. Chris Ferko showed a
picture indicating the proposed route.

Brian Francis, owner of the 99W Drive-in, said he appreciates the commissioners’
efforts. He has been encouraged by the landscaping buffer, and the recessed lighting;

however, he would like to have the applicant be ready for handling mitigation if a
negative impact was to result on the drive-in when the project is finished. He would like
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the focus-type lights eliminated, did not want construction during movie hours, and
would like lighting studies to be done and mitigation for any impacts. Commissioner
Haug asked Mr. Francis about Chevrolet and Dodge lots’ lighting. Mr. Francis said there
was a negative impact on the drive-in from those projects.

Gary Bliss, a Newberg resident, had four points to present. First, there are 17 storage
containers existing on the property, five on the western parking lot. These affect
available parking. Second, the western parking lot slopes towards the stream corridor.
Are there any provisions for accidental spilling of fuel entering the stream corndor?
Thirdly, he does not understand how there is less impervious area after the project is
complete. Finally, he also alerted the commissioners that the western parking lot is also
used for storage of gardening items during the summer months. Commissioner Haug
wanted to clarify that the storage containers are taking up parking spaces. Gary Bliss said
16 parking spots are being used.

Steve Reimer, independent operator of a fueling center on the west side of town, has
concerns about the objectivity of this public hearing. Commissioner Haug stated that the
commissioners have tried to stick close to the criteria. Chair Wall pointed out that the
hearing needed to occur, and objectivity perhaps is never perfect but they felt they were
unbiased. Steve Reimer addressed livability as an issue that needs to be addressed. Chair
Wall said that livability isn’t strictly a criteria but it is often considered. Commissioner

Haug let Mr. Reimer know that an appeal of any decision tonight can be appealed to City
Council.

Samuel Farris, a resident in a town home just south of Fred Meyer, wanted to address the
traffic at Springbrook at Hayes. Though a loyal customer, he does not want to see the
station approved. He asked about the criteria that denied the station seven years ago. He
was told that traffic and the location were the main reasons it was denied. He has found
that a car per minute drives behind the Fred Meyer store. This has caused unwanted
noise. It will only get worse with fuel trucks during off-peak hours. Mr. Farris has
worked lately with the store manager to get noise enforcement and limitations on delivery
hours. Commissioner Stuhr asked if he had solutions. Samuel Farris said blocking the
traffic from the back of the store would be a good start. He would also be in favor of a
street being closed off in his neighborhood to keep down the flow of traffic into Fred
Meyer. Commissioner Haug asked how long traffic/noise has been an issue. Samuel
Farris has lived there for two years, and noise has been a problem since they moved in.
Since December 2008 he has been documenting the disturbances. Within the last month,
he has contacted the city code enforcement staff about the issues. Commissioner Smith
asked if one condition of the project was continuous noise compliance, would this please
Mr. Farris. Samuel Farris said yes.

Andy Patel, owner of the Newberg Chevron, believes that a new gas station in Newberg
will compound traffic problems at Brutscher Rd. He passed out pictures of closed gas
stations in the Astoria/Warrenton area due to a Fred Meyer gas station. He also
mentioned that Sherwood denied a Safeway gas station in 2004. He presented a list of
signatures of people opposed to the Fred Meyer gas station. Chair Wall asked Mr. Patel
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if the trip estimate into Fred Meyer seems reasonable. Andy Patel said he has roughly
400 trips into the Chevron station.

Jeff Kleinman, Mr. Patel’s attorney, distributed a memo. He too was present here seven
years ago representing Town & Country gas station. Newberg has a lot of fueling
stations already. Mr. Kleinman believes that it has not been fully considered how many
Portlanders and tourists with Fred Meyer Reward Cards will be dropping in and
increasing traffic.

There are several sets of criteria that govern this application, and he points out that the
applicant has not met the burden of proof for meeting the design standards. Mr.
Kleinman believes that the generic Kroger fueling station picture is not sufficient for the
reviewing process. The site seems very narrow, and he doesn’t know how the application
can be properly reviewed without more details from the applicant.

He referenced the Cooperstown restaurant, and the aesthetic compatibility of the adjacent
mini-mall. He wants the designs standards raised for the gas station to match standards
across the street. It is not fair for the proposed gas station to lower the aesthetics in the
area. He doesn’t want the city to lower its standards for a piece of commercial property
sitting high on a bluff above the stream corridor.

Jeff Kleinman stated that the application is not complete. In part, because the building
materials have not been provided, a design plan to scale has not been shown, the parking
spaces are not provided in a complete fashion that can be reviewed, not a complete
sign/lighting plan, and there is no indication of roadway improvements, which will be
discussed by Mr. Bernstein. Lastly, he states that the design compatibility is inferior to
the properties west of the site, let alone those existing on site. This ends his memo.

He then addressed issues that came up in public discussion. ODOT will have to approve
changes to any intersection. Therefore, until these changes have been approved, he
doesn’t know how the Planning Commission can make a decision tonight.

Chair Wall allowed for a break, though he wants the other two citizens who have signed
up to speak to persevere and have their opportunity.

* * * Five minute break * * *

Commissioner Smith asked whether the design is poor or is too incomplete to review.
Jeff Kleinman believes that both apply to the application.

Robert Bernstein, a registered consulting engineer and representative of Mr. Patel, noted
two main points regarding the fueling truck path and site circulation. Without a plan that
shows the fuel truck traffic plan, as well as a footprint of the truck when it is parked and
filling the tanks, it is impossible for the Planning Commission to make a decision.
Furthermore, he critiqued the traffic study figures and the superficial conclusions drawn
from them. If there is any quantifiable impact on the intersection at Springbrook Rd. and
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Hwy 99W, then ODOT’s policy is to require improvements so that tratfic flow doesn’t
become worse.,

George Johnston, owner of the Dutch Brother's coffee shop as well as a Sherwood gas
station, spoke. He brought an analysis of customers going into Fred Meyer. He surmised
that 5.000 — 5.500 customers/day enter the store, with 70% of them driving by the front
door. He also pointed out that a gas station selling diesel will attract large trucks and
trailers, especially in the busy season of summer. He also asked for the record to be left
open for seven days.

Chair Wall wanted to hear from the commissioners on how to proceed. Commissioner
Haug suggested hearing from the applicants to rebut what they have heard during public
testimony, and leave the record open for another month. Chair Wall would rather allow
the rebuttal to be postponed and presented next month as well. Commissioner Haug
cautioned that proponents and opponents might both want to speak at the next meeting.
Barton Brierley said either choice is legally possible.

Commissioner Haug proposed that both proponents and opponents speak at the next
meet, and then allow any rebuttals. Commissioner Tri seconded. Barton Brierley pointed
out that March 12 has two agenda items already, but maybe one item could be
rescheduled. It was agreed to meet February 26, 2009 7:00 PM, with location to be
determined.

Motion #2 Haug/Tri to continue the hearing to the Planning Commission meeting on February 26, 2009 (7
Yes/0 No, 0 Absent).

VI. ITEMS FROM STAFF:

At the City Council meeting on February 17, they will discuss and consider the cell
tower ordinance and the parking ordinance.

Barton Brierley handed out a useful brochure on parliamentary procedure. He also
learned of an alternative way to limit long-winded public testimony, which he then

explained to the commissioners.

The next Planning Commission meeting is scheduled for March 12, 2009, regarding
an annexation and a zone change.

VIL. ITEMS FROM COMMISSIONERS:

Commissioner Bames asked about Harris Thermal Transfer Products on
Springbrook Rd. putting in a sidewalk. Barton Brierley reported that they are on

Page 12 of 116

Page 281 of 730



schedule to design and build a half-street improvement, and any delay was due to the city
waiting for the company across the street to decide whether it would participate in the
street improvement.

Commissioner Smith announced the Affordable Housing Ad Hoc Committee Open
House for public feedback and scheduled on February 24, 7:00 PM

Commissioner Haug asked about traffic cutting through a grassy area at the
Wilsonville Rd. interchange with Springbrook, and whether trees or hedges could be
added to stop this. Barton Brierley said that staff will investigate.

Commissioner Stuhr asked what the procedure was for visiting with people on the
issue prior to the next meeting. Any discussions would be ex parte contact and would
need to be reported at the next hearing, so it would be best to avoid discussing the item
outside of the hearing.

VIII. ADJOURN:
Chair Wall adjourned the meeting at [0:38 p.m.

Approved by the Planning Commission this 9" day of April, 2009.
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March 10, 2010

Barton Brierly, AICP
City of Newberg

Post Oftice Box 970
Newberg, OR 97132

RE:  Fred Meyer
File No.: CUP-08-004/DR2-08-036

Dear Barton:

With this letter is a series of letters to present additional evidence for the Planning Commissioner’s
consideration for their upcoming hearing. In addition to the enclosures, I will address three topics
in this letter: (1) Community Design/Characteristics; (2) Analysis of a fix to 99W/Springbrook
intersection; and (3) Miscellaneous items.

1. Community Design/Characteristics Compatibility

The proposed design is compatible with its immediate surroundings and the community as a whole.
We have provided more color drawings and photos to help establish the compatibility . Exhibit A
is a photo survey of both the immediately surrounding area, and the gas stations throughout our
community. The standard when evaluating compatibility is whether the new development can be
“reasonably” compatible with the surrounding properties.

The Fred Meyer facility in our community, as Mr. Kleinman acknowledges, is well designed and
painted in a subtle fashion, so as to be as, unobtrusive as possible (Tab 1 of Exhibit A). The neutral
colors provide a good backdrop for the proposed canopy. The canopy and kiosk will follow the same
color palate as the current structure (compare Tab 1 of Exhibit A to Exhibit B). This will allow it
to blend together quite nicely.
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The structures will fit very well, design-wise with the immediately surrounding area. We have
provided tabbed as part of Exhibit A, photos of the immediately surrounding area (Tab 1-5 of Exhibit
A). The closest business, (Tab 2), is the U.S. Bank building. It is characterized by a modern design,
with a canopy structure over the drive-thru banking, which provides for four bays. Directly across
99W is a Shari’s restaurant, however, it is obscured by the U.S. Bank building. Kitty-corner to the
U.S. Bank building, but visible from the site, is a Union 76 station with six pumps (Tab 3). The
canopy on the Union 76 station is larger than the proposed canopy for the applicant. It’s canopy is
bigger, because it covers not only the fueling bays, but also the segment between the fueling area and
the convenience store. Across Springbrook, is a small commercial establishment. Included in the
structure is a Meineke store. The Meineke shop often has their six bay doors fully open, giving the
structure the feel of a shell, similar in nature to a canopy structure (Tab 4).

The property to the south is an undeveloped RP zoned property. We would anticipate approval
conditions to provide vegetative screening so that if professional offices or residences are built, that
we can be compatible neighbors with them. Likewise additional infill landscaping on the west side
will lessen the visual impact of the proposal.

As you can see, two of the four structures in the immediate area contain canopies. A third structure
has six large service doors, which give it a sense of being a shell. Certainly, the proposed canopy
that Fred Meyer’s proposes to add, is consistent with halfand frankly a majority of their surrounding
neighbors’ design. That, in conjunction with the utilization of the same color scheme with the main
structure, certainly makes this structure “reasonably”compatible with the surrounding area.

We have provided a matrix, identified as attached Exhibit J, which provides information for all the
gas stations in Newberg and Dundee. It includes, the size of the canopies, number of fueling
stations, and whether they provide other services such as a convenience store or restaurant. It is
interesting to note that almost all of the facilities are multi-function commercial establishments at
least providing fuel and a convenience store and, often times, providing restaurants. We have also
taken pictures of all of the fueling service stations in Newberg and Dundee. They vary in size and
location as shown on the matrix and Tabs 7 through 12 of Exhibit A. All of the structures have
canopies. It is the nature of doing business in Oregon. Some are smaller, and some are frankly
larger even in a community, like Dundee, that is smaller than Newberg.

The design of Fred Meyer intentionally has more lanes. Fred Meyer has learned through constructing

many of these facilities that the greater number of lanes leads to less congestion. As a result this
design has eight lanes for seven pumps.
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2. 99W/Springbrook Road Intersection

There has been a lot of testimony regarding the intersection of 99W and Springbrook Road. The
problem is, that it is not prudent for our community to demand a full scale fix to this intersection.
A full scale fix to this intersection would require additional through lanes going to and from
Portland, as well as additional turn lanes. Effectively, the land necessary to accomplish that design
would eliminate Little Cooperstown, Shari’s, and even would threaten the Union 76 station.
Obviously the cost to purchase right-of-way would be tremendous, but there is a greater community
cost in accepting that as a solution. The community cost is that 99W is already a great divide for our
community. To cross 99W at this intersections already requires that a pedestrian or bicyclist first
cross aright turn lane, and then once on an island of asphalt and concrete, they then have to wait and
cross another five lanes of traffic, and two bike lanes. Adding two through lanes and two turn lanes
to this 6-lane segment would cause a pedestrian or bicyclist to be required to cross 10 lanes of traffic
total.

Over the years, developments such as Providence Newberg Medical Center, and the recently annexed
property north of 99 W, have made contributions for future improvements at this intersection. It is
likely that small improvements could be made to assist in the flow of traffic through this area.
However, the big fix is not in our community’s best interest. As the attached ODOT letter indicates
they recommend the same approach here. They rejected the full scale fix at Springbrook because
it could increase delay and the mitigation at Brutscher because it could cause safety problems.
Instead they recommended that this proposal pay for its incremental use of the intersection
improvement fund.

There are many off-site improvements that could improve this intersection. One way to help this
intersection is to improve parrell paths. The contribution could be used to improve the northern
collector or extend Hayes Street to Second Street.

3. Miscellaneous

There was some concern about the storage containers located on the back side of Fred Meyer store.
As aresult of that concern, we will accept a condition that they be removed.

There was some question in Ms. Ritter’s letter about whether or not we meet the landscaping
requirements. She misread the application to say that the landscape area would be reduced by
15.47%, when it stated the landscape area will be reduced “to” 15.47%. The proposed driveway
expansion will further reduce the total landscape area. When completed it will be 15.28%. That still
exceeds the minium 15% landscaping requirements.
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We are obviously very concerned that “competition” in pricing and “demonstration of a need” has
been raised by so many people as an issue. These are not part of the criteria. Nor is whether or not
another local fueling station will be put out of business. 1 think it is a stretch to say there is any
evidence that the application would put other fueling stations out of business when there already are
fueling stations going out of business. Obviously, there is some other market influence that is
causing that to occur. If this application is approved, you could not say that future businesses that
changed uses, did so as a result of this application.

4. Conclusion

This project is “reasonably” compatible with its surroundings (canopied bank, gas station, 6 bay
garage) and the community (other gas stations). It will blend well with the store through the use of
the same color scheme. It will not produce light off site, and will have storm water that is cleaner
than other sites and even elsewhere on this Fred Meyer site. Vegetative screening will also lessen
any potential impacts.

The proposal should be approved with conditions.
Yours truly,

BROWN, TARLOW, BRIDGES, PALMER & STONE P.C.
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EXHIBIT NO.

ITEM DESCRIPTION

A

Pictures

Canopy Rendering

Explanation of ODOT application and ODOT decision

Drive aisle before and after

McKenzie Group letter responding to Bernstein letter

Fuel Truck path exhibit

Letter addressing facility on east side of site (traffic)
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Environmental safety letter

Storm drainage discussion

Survey Newberg Area Gas Station
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February 19, 2010

City of Newberg

Attention: Planning Commission
414 East First Street

Newberg, OR 97132

Re:  Fred Meyer Fuel Facility
Highway 99W Access Summary
Project Number 2080406.00

Dear Planning Commission:

We are providing this summary of the approach application process recently completed with
the Oregon Department of Transportation (ODOT) for the subject property to inform you of
the final decision and reasons for the delay in continuing the hearing at the City level. Fred
Meyer applied for ODOT’s Highway 99W access approval concurrent with this application
for a conditional use permit from the City. At the last hearing, the Planning Commission
requested the conditional use permit be continued until such time as ODOT had made a
decision on the Highway 99W accesses and any mitigation measures.

Oregon Administrative Rules (OAR) Division 51 requires a full review of existing state
highway access locations when development activity would result in a threshold increase in
vehicle trips at an access. The fuel facility project met the minimum volume threshold of 25
added trips in the peak hour. Fred Meyer currently has two Highway 99W access locations, in
addition to an access at Springbrook (limited to right turns) and full access on Brutscher. The
west Highway 99W access allows right turns off the highway, and the east access allows right
turns both on and off the highway. Right turn deceleration lanes are provided at both access
locations on the highway.

The application was made to ODOT for a change in use of the existing Highway 99W
approaches on December 17, 2008, in accordance with OAR. ODOT reviewed the application
and requested additional information and changes to the traffic analysis through their
consultant’s February 20, 2009 letter. A revised traffic analysis was provided to ODOT on
March 17, 2009. During the revised analysis process, Fred Meyer proposed improvements to
the Highway 99W/Brutscher intersection. The improvement included changes to the traffic
signal and lane configuration on Brutscher that would increase the capacity and efficiency of
the intersection.

The ODOT District Manager’s decision was issued on July 20, 2009. ODOT declined the
improvement offered at the Brutscher Street intersection, and instead indicated the west
(right-in only) access would need to be closed. Changes had been made to the Administrative
Rules since the original access approvals, and ODOT District staff interpreted the new rules
to allow only one access for the Fred Meyer site. They determined the west access should be
closed due to concerns about weaving and the close proximity to the signal at Springbrook.
They further required mitigation measures to address impacts of the west access closure
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City of Newberg

Fred Meyer Fuel Facility
Project Number 2080406.00
February 19,2010

Page 2

including unspecified on-site changes and lengthening the remaining east access right-turn
deceleration lane.

Fred Meyer appealed the decision because we determined ODOT’s decision worsened the
situation rather than improved it. If the second access was closed, all of the traffic would use
one entrance. This would cause traffic congestion and increase conflicts between pedestrians
and cars in front of the store, even with ODOT’s mitigation requirements. The appeal was
filed on August 6, 2009, requesting a Region Review hearing. A Region Review hearing
allows the decision to be reconsidered by a panel of ODOT staff (not involved in the initial
decision) with expertise in access management policies, roadway design standards, right-of-
way, traffic engineering, and at least one professional engineer with experience in the issues
being reviewed. Both the applicant and ODOT District staff are able to present their case
before the panel.

Additional supporting documentation was sent on August 19, 2009. Included were findings
that there would be no safety or capacity improvement to Highway 99W by closing the west
(right-in) access, on-site congestion and safety would worsen, and there is no history of
crashes related to weaving at the west access. It was also noted that ODOT had approved the
two access locations when the site originally developed, and the elimination of left turns at the
Springbrook access in 2003 has increased the reliance on the Highway 99W accesses for
entering vehicles.

The Region Review meeting was held in Salem on November 15, 2009, where both the
applicant and ODOT District staff presented their arguments to the panel. The hearing lasted
about two hours. The Region Review panel met that day and at least one other day to come to
a decision.

The Region Review panel decided in favor of Fred Meyer and recommended both accesses
remain in place. The decision was based on their findings that closing the west access would
worsen congestion and safety at the Fred Meyer site, and concerns about congestion and truck
turning at the west access could be fixed. A revised decision was issued on December 21,
2009 by the Region Manager allowing continued use of both accesses to Highway 99W.

Fred Meyer’s requested changes that were approved include the following:

. Widening the west (right-in) access from Highway 99W to provide separate left- and
right-turn lanes at the intersection with the Fred Meyer main drive aisle.

. Widening the radius of the west (right-in) access from Highway 99W to better
accommodate larger vehicles.

The east access decision was also revised because the original decision assumed it would
handle more traffic from the west access closure. Conditions to provide on-site mitigation
were removed.

The decision is now final with the appeal period having expired on January 11, 2010, with no
appeals.
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City of Newberg

Fred Meyer Fuel Facility
Project Number 2080406.00
February 19, 2010

Page 3

On February 10, 2010, ODOT provided updated letters approving continued use of the two
existing accesses on Highway 99W. Both ODOT letters are attached. With these approvals,
the west access will be improved to provide two lanes at the main drive aisle, which will
improve traffic flow and reduce congestion. No other changes to the Fred Meyer site
circulation have been required by ODOT.

With the final ODOT decisions on Highway 99W access and mitigation, the Planning
Commission can now continue the conditional use hearing.

Sincerely,

Brent Ahrend, PE
Traffic Engineer

Enclosures: ODOT Letters

¢:  James Coombes — Fred Meyer
John Bridges ~ Brown, Tarlow, Bridges, Palmer & Stone, P.C.
Chris Ferko — Barghausen
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Region 2

Theodore R. Kulongoski, Governor 455 Ail‘p ort Rd. SE' Bldgl B
Salem, Oregon 97301-5395

503-986-2600

FAX 503-986-2630

Ore g On Department of Transportation

February 10,2010

Mr. James Coombes

Fred Meyer Stores, Inc. FILE CODE:;
PO Box 42121

Portland, OR 97242-0121

SUBJECT: Withdrawal of December 21, 2009 Approval with Mitigation of Application for
State Highway Approach following Region Review
and
Issuance of revised Approval with Mitigation of Application for State Highway
Approach following Region Review

Highway Number 091, (Pacific Hwy. West [001W]), at Mile Point 21.96
Application Number 9372 (Right-in only application)

Dear Mr. Coombes:

On December 21, in response to a Region Review process that considered the outcome of your
Application for State Highway Approach No. 9372, 1 issued an “Approved with Mitigation” letter.
Fred Meyer responded by asking for clarification of some ambiguities in the letter. To aid Fred
Meyer in its ongoing development process and to avoid any further confusion, I am withdrawing
my earlier letter and am issuing an entirely new letter.

I have accepted the recommendations of the Region Review Committee to overturn the original
staff decision denying the right-in only approach and am approving the right-in only approach
application with mitigation and conditions which shall be added as special provisions to the permit.

The required mitigation shall consist of specific construction standards that modify the approach, as
follows:

1. The two lane right-in only approach shall be constructed so that it is long enough to
ensure that traffic going to the fueling station in the right lane is not blocked by traffic
turning left to go to the store. If necessary to correct any problems caused by queuing,
an all-way stop shall be added to the main aisle later if it is needed.

2. The radius of the right-in approach shall be constructed in such a way that it can
accommodate large vehicles without being damaged. Fred Meyer shall be required to
obtain ODOT?’s approval for a design vehicle and approach design. Q

As for compensation for the proportionate share of the impacts of the fueling station to the highway,
because ODOT does not have current project plans for the Brutscher St. or Springbrook Rd.
intersections, we are not going to require the payment to ODOT of a proportionate share of the
impacts. However, in consideration for allowing the new fueling station to add 1% to the highway .

‘‘‘‘‘‘
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v/c ratio, ODOT has agreed that payment by Fred Meyer to the City of Newberg for the
proportionate share of impacts to the City would be acceptable compensation. Toward this end, the
City is collecting funds for a project that will improve the functioning of the intersections and the
City will identify Fred Meyer’s proportionate share.

The permit shall also be issued with the following conditions listed as special provisions:

1. 1f traffic backs up to the property line at any time, ODOT reserves the right to review
approval of the right-in only approach.

9. If the crash history changes due to the weaving pattern between Springbrook and the
right-in only approach, ODOT reserves the right to review approval of the right in only
approach.

ODOT would have the right to review the approach under the described conditions in any case. The
purpose of listing the conditions as special provisions is to let Fred Meyer know that ODOT is
concerned about the potential impact of this approach if traffic volumes increase to the point where
safety or traffic operations on the highway are compromised at the approach location.

If the mitigation requirements that are listed above are acceptable to Fred Meyer, please submit
road approach designs showing truck turning movements for appropriate design vehicles to Cynthia
Buswell for review and approval by the Region 2 Tech Center. Following approval of the approach
design, processing of the permit application will continue pursuant to OAR 734-051-0070 with help
from Robert Earl, District 3 Permit Specialist. Cynthia can be reached at (503) 086-2654; Robert
can be reached at (503) 986-2902.

If the required mitigation is not acceptable, you may continue to contest the denial of your approach
application in a contested case hearing before the Office of Administrative Hearings. Your appeal
would be taken on the original decision that denied your application. If you wish to appeal further
please notify me within 21 days of the date of this letter at:

Jane Lee

Region 2 Region Manager

455 Airport Rd., SE, Building B

Salem, OR 97301-4989

If you would like to discuss this decision further, please contact me directly at (503) 986-2631.

Region 2 Manager ™
cc:  Brent Ahrend, Group MacKenzie ;
Steve Cooley, Region 2 Project Delivery Manager < w %ﬁf
Robert Earl, District 3 Permit Specialist | :
David Knitowski, Region 2 Access Management Engineer f O
Don Jordan, District 3 Manager }
Ann Zeltmann, Access Management Appeals Coordinator L&
o
=
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Y’e OH Department of Transportation
i Region 2
. ) e 455 Airport Rd. SE, Bldg. B
Theodore R. Kulongoski, Governor Salem, Oregon 97301 5395

503-986-2600
FAX 503-986-2630

February 10, 2010

Mr. James Coombes RILE CODE:
Fred Meyer Stores, Inc.

PO Box 42121

Portland, OR 97242-0121

SUBJECT: Withdrawal of December 21, 2009 Approval with Mitigation of
Application for State Highway Approach following Region Review

and

Issuance of revised Approval of Application for State Highway
Approach following Region Review

Highway Number 091, (Pacific Hwy. West [001W]),
at Mile Point 21.88
Application Number 9382 (Right-in right-out application)

Dear Mr. Coombes:

On December 21, in response to a Region Review process that considered the outcome of
your Application for State Highway Approach No. 0382, Iissued an “Approved with
Mitigation” letter. Fred Meyer responded by asking for clarification of some ambiguities
in the letter. To aid Fred Meyer in its ongoing development process and to avoid any
further confusion, 1 am withdrawing my earlier letter and am issuing an entirely new
letter.

I have accepted the recommendation of the Region Review Committee to approve the
right-in right-out approach. However, I am not accepting the Committee’s
recommendation to require mitigation comprised of payment to ODOT of a proportional
share of the impacts of the fueling station, which are estimated to be a 1% increase in the
highway v/c. My reason for dropping the mitigation is that ODOT does not have current
project plans for the Brutscher St. or Springbrook Rd. intersections.

Therefore, the approach application is approved without any mitigation.

With respect to compensation for the impacts of the fueling station, I note that in its
comments to the City of Newberg on the Fred Meyer fueling station land use application, Q;}
ODOT agreed that payment by Fred Meyer to the City of Newberg for the proportionate

share of impacts to the City would be appropriate. Toward this end, the City is collecting
funds for a project that will improve the functioning of the intersections and the City will
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identify Fred Meyer’s proportionate share. ODOT expects that Fred Meyer will pay
whatever proportionate share the City deems appropriate.

The Committee did recommend that the permit be issued with the following condition:
“If the eastbound traffic queue backing up from the signal at Brutscher begins to
block the right-in right-out approach, ODOT reserves the right to review approval
of the approach and to require changes.”

I am instructing the staff to include this condition as a special provision in the permit
because safety and traffic operations are always a matter of concern to ODOT and, even
without the wording in the permit ODOT would have the right to review the approach
under the described conditions. The purpose of the condition is to let Fred Meyer know
that ODOT is concerned about the potential impact of this approach if traffic volumes
increase to the point where safety or traffic operations at the approach are compromised.

Please have your representative contact Robert Earl at (503) 986-2902 to continue
processing of the application pursuant to OAR 734-051-0070.

If you would like to discuss this decision further, please contact me directly at (503) 986-
2631.

ane S. Lee
Region 2 Manager

cc:  Brent Ahrend, Group MacKenzie
Steve Cooley, Region 2 Project Delivery Manager
Robert Earl, District 3 Permit Specialist
David Knitowski, Region 2 Access Management Engineer
Don Jordan, District 3 Manager
Ann Zeltmann, Access Management Appeals Coordinator
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Vancouver, Washington

May 7, 2009

City of Newberg

Attention: Planning Commission
PO Box 970

Newberg, OR 97132

Re: Fred Mcyer Newberg Fuel
Response to Robert Bernstein Letter
Project Number 2080406

Dear Planning Commission:

Group Mackenzie has prepared this response to the February 12, 2009 letter from Robert
Bernstein regarding traffic/transportation issues. An updated Transportation Impact Analysis
(TIA), dated March 17, 2009, has been prepared at the request of the Oregon Department of
Transportation. Our response references this updated TIA.

1. The Springbrook Road/Hwy 99 intersection is a key point in the Newberg street networtk,
providing vital access onto, off of, and across Hwy 99 for nearby businesses on both
sides of the highway, as well as for the residential neighborhoods in the Springbrock
Road 1rafficshed to the north and south of Hwy 99. The proposed fuel facility adds
significant congestion at this key intersection, impacting all the businesses and residents
that use it and depend on it.

Response:

The updated TIA indicates an intersection volume to capacity ratio (v/c) of 0.83 under 2009 Pre-
Development conditions with an average delay of 39.2 seconds per vehicle. With the fisel
facility, the v/c increases to 0.84 and the delay to 40.7 seconds.

An updated Table 1 from the letter is provided below. It indicates all movements operate below
capacify, and that the addition of fuel facility trips to the intersection has little impact on the
approach capacity and, overall, a small impact on delay. One left turn movement has less delay
and one has more. It should be noted that left turn movements have the longest delay of all
movements at a signalized intersection, simply because they must wait longer for a shorter green
light. By comparison, the delay for through movements on Springbrook are 40.6 seconds for
southbound and 54.1 seconds for northbound. Delays for through traffic on Hwy 99 are even less
at 27.6 seconds for eastbound and 36.1 seconds for westbound.

HAPROJECTS\2080406000TRAFFIC\090507 Bernstein responsc Letter.doc
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Planning CommissionFred Meyer Newberg Fuel
Project Number 2080406

May 7, 2009

Page 2

Table 1: Weekday P.M. Peak Traffic Delays at Springbrook Rd/Hwy 99

LOCAL LEFT TURNS 2009 Pre-Development | 2009 Post-Development
Conditions Conditions

Northbound (eastbound) Hwy 99 to { 103 sec/veh 103 sec/veh
northbound Springbrook

(LOS F, V/C0.92) (LOSF, V/IC 0.92)
Southbound (westbound) Hwy 99 to | 68.5 sec/veh 66.6 sec/veh
southbound Springbrook

(LOS E, V/C 0.74) (LOSE, V/C 0.73)
Southbound Springbrook to 64.2 sec/veh 70.5 sec/veh
porthbound (eastbound) Hwy 99

(LOSE, V/C0.87) (LOSE, V/C0.91)

The queuing analysis indicates vehicles on Springbrook may spill back to the Fred Meyer access
under existing conditions, and this would continue with the addition of fuel facility trips. This
does not pose a safety problem, as the Fred Meyer driveway is limited to right turns. Vehicles
entering Springbrook from the Fred Meyer driveway would simply need to wait for the queue to
clear before entering the roadway. This only occurs occasionally during peak times.

Utilization factors used in our analysis are appropriate and consistent with ODOT standards. The
saturation flow rate used for left turn movements at the Springbrook/Hwy 99 intersection range
from 1555 to 1660 veh/hu/lane, not the 1800 quoted by Mr. Bernstein. Use of a lane utilization
factor of 0.97 for shared left turn lanes is appropriate as it is the accepted standard, and the
analysis shows queuing in the left turn lanes will not exceed available storage. Further, the
northbound left turn movement is not a critical lane with a V/C of only 0.78, indicating the use of
a lower lane utilization factor would have no impact on intersection V/C and only a small impact
on average delay.

In summary, the analysis does not show the “proposed fuel facility adds significant congestion”
as claimed by Mr. Bernstein. Instead, the delays are increased slightly, which s expected when
trips are added to an intersection.

2. The Applicant’s TI4 indicates that the proposed project will degrade LOS at Hwy 99
intersections (i.e., it will increase delay and V/C), yet no mitigation is proposed. Even
though 2009 Pre-Development conditions do not meet V/C standards, ODOT's “don’t-
make-it-worse” policy requires mitigation measures that bring Post-Development V/Cs
to Pre-Development levels.

T HAPROJECTS\208040600\TRAFEICY030507 Bernstein response Letter.doc
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Planming CommissionFred Meyer Newberg Fuel
Project Number 2080406

May 7, 2009

Page 3

Response:

While the intersection operation on Hwy 99 at Springbrook and Brutscher does not meet current
ODOT standards for a V/C of 0.75, the intersections do meet City standards of a leve] of service
“D”. Where the fuel facility trips increase the V/C it is only by 1% or 2%. Any mitigation would
need to be required by ODOT. We have reviewed potential mitigation measures to address the
project’s small impact and are awaiting ODOT’s review and recommendations,

At Springbrook, the intersection is already operating at near maximum efficiency for lane
configuration and signal timing. As noted in the revised TIA, any significant mitigation would
necessitate widening the roadways, which would be well out of proportion with the project’s
impacts.

At Brutscher, the V/C can be improved by switching the signal operation from a common green
to split phases for the Brutscher Street approaches, along with a change to the northbound
approach to provide a left turn lane and a shared left/through/right lane. The PM peak hour V/C
would improve from 0.86 to 0.80 under Post-Development conditions, compared to 0.85 for the
Pre-Development conditions.

3. As with any gas station or fuel fucility, fuel deliveries to the proposed Fred Meyer
Jacility have the potential to disrupt and distort site circulation, which in turn can
impact traffic operations and pedestrian safety elsewhere on the site and on adjacent
and nearby public streets. The Applicant has provided neither plans nor approval
conditions for accommodating fuel deliveries, and in the absence of a sufficiently
detailed circulation plan or study, it is impossible to determine whether the application
complies with the City'’s approval standard Jor on-site and off-site circulation and
Dpedestrian access and safety.

Response:

An updated detailed circulation plan has been provided by Barghausen. The plan shows how fuel
trucks will enter the site, circulate through it, and exit the site. The route is similar to that used by
trucks currently making deliveries to the store. While trucks are at the fuel facility, only the two

southernmost pumps will be blocked. Fred Meyer has committed to limiting fuel deliveries to
off-peak times

Sincerely,
Brent Ahrend, PE
Senior Associate

¢ James Coombes ~ Fred Meyer
Chris Ferko - Barghausen
John Bridges - Brown Tarlow Bridges & Palmer PC

éf:
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May 7, 2009

City of Newberg

Attention: Planning Commission
PO Box 970

Newberg, OR 97132

Re: Fred Meyer Newberg Fuel
Alternate Fuel Facility Location
Project Number 2080406

Dear Planning Commission:

Group Mackenzie has prepared a review of traffic impacts at the study area intersections if the
proposed Fred Meyer fuel facility were located at the east parking lot instead of the west
parking lot as currently proposed. This alternative location was suggested at the Planning
Commission hearing on February 12, 2009.

Our review found the number of trips using the Brutscher Street driveways would increase,
while use of the Springbrook and Hwy 99W driveways would decrease. It is likely that
vehicles traveling to the fuel facility from the south on Springbrook would use Hayes and
Brutscher instead of entering from Springbrook and traveling across the Fred Meyer site.

The attached figures present the anticipated tip assignments for the current and alternative
fuel facility locations. The table below provides a summary of the trips added to each
driveway for the weekday and Saturday peak hour

ADDED FUEL TRIPS AT FRED MEYER DRIVEWAYS
COMPARISON OF WEST (PROPOSED) AND EAST LOCATIONS

Weekday PM Trips Saturday Peak Trips

Driveway Location West East West East

Location Location Location Location
Springbrook 58 6 67 8
Hwy 99 West 40 1 47 1
Hwy 99 East 18 4 20 5
Brutscher North {main) 33 81 37 83
Brutscher Center (bank) 0 19 0 25
Brutscher South
(neighborhood access) / 45 9 58
Total 156 156 180 180
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CIVIL ENGINEERING, LAND PLANNING, SURVEYING

May 5, 2009

Jim Coombes

Fred Meyer Stores, Inc.
3800 S.E. 22nd Avenue
Portland, OR 97202

RE:  Fred Meyer Fueling Facility
3300 Portland Road, Newberg, Oregon
Our Job No. 10315

Dear Jim:

As requested, the following is an outline of the environmental safety features provided by the Fred Meyer
Gasoline Program.

Barghausen Consulting Engineers, Inc., has extensive experience in the design, permitting, and
construction of petroleum storage and handling systems. We are retained by The Kroger Company
(Kroger) to assist with the design and permitting of the Fred Meyer retail gasoline facilities for new and
existing stores throughout the Pacific Northwest. Our firm has been involved with The Kroger Company
gasoline program since 2000, and has worked extensively in the design and development of gasoline
stations since 1982. We are knowledgeable and familiar with Fred Meyer’s proposal and, in our opinion,
the design of the gasoline facility meet or exceed all current applicable governing regulations.

Kroger currently operates 1,490 fueling facilities across the United States, of which Fred Meyer Stores,
Inc., owns and operates 60 fueling facilities in four states, with five (5) additional facilities to open by the
end of 2009. Each fueling facility is constructed and operated according to Kroger standards. In
particular, the proposed Newberg Fred Meyer gasoline facility will include equipment of the latest
technology with many safety features to prevent potential environmental and life/safety impacts. It is
designed in accordance with local, state, and federal requirements, and will be installed by state certified
installation contractors according to specific construction guidelines and requirements.

Below are a few operational and design features that provide exceptional environmental and life/safety
safeguards.

Operational Features

1. Fred Meyer has developed a standardized safety and training program for fuel station
employees. The plan includes detailed information on Fred Meyer’s operation response to
potential spills and leaks. Fred Meyer will provide trained employees at the site during all
hours of operation. In a spill event, the training dictates the actions taken depending on the
magnitude of the release. Response varies from a simple cleanup by onsite employees to
complete emergency action with agencies including the Oregon Emergency Response
System. Emergency contractors, including Oregon DOT certified vactor trucks, are
pre-arranged as part of the emergency response plan.

2. Employees are trained to identify maintenance requirements and physically inspect the fuel
islands regularly during operating hours. Trained employees check for leaking hoses,
malfunctioning nozzles, fuel spills, and physical damage to the dispensers and kiosk. During
non-operating hours, the power to the dispensers is turned off and each nozzle pad is locked.
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Jm Coombes
Fred Meyer Stores, Inc. -2- May 5, 2009

Should the system require attention beyond what the trained site person could handle, a
centralized maintenance process is utilized to dispatch the local authorized and certified
service contractor to repair the equipment.

3. Emergency shut-off switches are installed both inside and outside the kiosk as dictated by the
fire code. The shut-off switches will shut off the entire system. If these switches are utilized,
the alarm system and response process is activated.

4. The tank and piping monitoring system is programmed to activate visual/audible alarms
inside the kiosk in the event of an alarm condition created by any of the monitored points
throughout the fuel system. To help prevent overfill, an audible alarm is located on the
outside of the kiosk to notify delivery drivers if a tank level is approaching the maximum
amount allowed.

5. The tank and piping monitoring system operates at all times and will sound alarms if any part
of the system fails, If an alarm exists for one hour it is automatically escalated to Kroger
Central Alarms Control — a UL rated alarm center where the alarm is manually escalated for
management oversight. Management is equipped with intranet software to comnect to the
alarm panel for oversight and store support if needed. Testing is completed and documented
according to rule to meet agency compliance standards.

6. Closed circuit television monitor cameras, aimed to show all fueling positions and kiosk, are
mounted on canopy columns adjacent to the fuel islands. The cameras operate at all times.

Design Features

7. Fred Meyer’s tank and piping system is certified to meet the Federal UST leak detection
standards of 95 percent probability of detection and 5 percent probability of false alarm.

8. The USTs arc double-walled fiberglass. Fiberglass is used for its corrosion resistance and
plasticity. The double-walled storage tank system includes a hydrostatic interstitial space
sensor that monitors the primary and secondary tank walls. The main product tank is always
protected by the monitored interstitial space and is not exposed to soil. If either tank wall is
compromised, the interstitial sensor will immediately activate the visual/audible alarm and
response process. Also, an automatic tank gauging system monitors the amount of fuel inside
each tank to constantly report inventory levels and will alarm if water is present in the bottom
of the tank.

9. The tanks are secured in place with anchoring straps (tie-downs) connected to concrete hold
down deadmen. The entire tank excavation hole is backfilled with pea gravel and capped
with an 8-inch-thick reinforced concrete slab (overburden). The tie-downs, together with the
overburden, overcome any possible buoyancy factors and resist buckling under hydrostatic
pressures.

10. All product piping is non-corrosive and has multiple levels of protection. First, all product
piping is monitored with an electronic pressure line leak detection which turns off the system
if a possible leak is detected in the pressurized piping. Second, all piping is coaxial double
walled to provide secondary containment. Third, all coaxial piping is contained in a
watertight flexible duct. The double wall product piping and duct is flexible (HDPE) for
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corrosion resistance and plasticity. The pipeline is installed in a continuous length (without
breaks or fittings) between all tank and dispenser sumps.

11. The underground tank and piping control units are housed inside the kiosk. The kiosk
contains the power console, the dispenser interface unit, the submersible pump variable speed
controllers, and the monitoring system console

12. All piping slopes to the containment sumps at the USTs. If a piping leak occurs, the gasoline
will flow through the secondary pipe to the sump where a sensor is triggered to immediately
shut down the system and activate the audible/visual alarm process

13. The equipment installed in all existing and future fuel stations meets and exceeds current
EPA and Oregon DEQ standards including the latest Federal Register NESHAP CCCCC rule
for Stage I vapor recovery for delivery vehicles. Additionally, each station’s underground
system is pre-piped in preparation for the potential future need of Stage II vapor recovery for
customer dispensing nozzles.

14. Each fuel dispenser includes several safety devices. Beneath each dispenser is a containment
sump to capture any fuel released due to an equipment or product line malfunction. Each
sump is monitored with the visual/audible alarm system. Each product line within the
dispenser sump is equipped with an automatic shut-off shear valve to protect against vehicle
impact. In addition, cach fuel hose includes a poppetted breakaway device that will stop the
flow of fuel at both ends of the hose in the event of an accidental drive-off. Lastly, all
dispensers include panel sensors connected to the alarm console to prevent tampering.

15. The storm drainage system for the fueling facility area will be designed in accordance with
City of Newberg standards. Stormwater will be directed to a series of catch basins and
processed through an oil/water separator prior to discharge to the downstream system.

Regulatory Agencies, Regulations. and Permits:

The following is a list of regulations and agencies that govern gasoline facilities and, as noted, require
specific permits or approvals. This list shows the magnitude of the regulatory environment that governs
this industry. Fred Meyer has met or exceeded all the standards and requirements outlined below for the
Fred Meyer gasoline facility.

1. International Fire Code, Chapters 22 and 34

2. Environmental Protection Agency (EPA) Underground Storage Tank Regulations (Subpart D,
40 Code of Federal Regulations (CFR) Part 280)

3. Underwriters Laboratories, Inc. (UL)

4. National Fire Protection Agency (NFPA) Article 30, regarding Flammable and Combustible
Liquids Code and NFPA 30A Motor Fuel Dispensing Facilities and Repair Garages

5. American Petroleum Institute (API) Recommended Practices for Installation of Underground
Storage Systems
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6. Oregon Department of Environmental Quality, Land Quality Division, Underground Storage
Tank (UST) Program

7. Oregon Department of Environmental Quality, Air Quality Division, Vapor Recover
Regulations, and California Air Resources Board (CARB) Executive Orders and Procedures

As described above, the Fred Meyer retail fueling facility provides a significant number of features to
reduce and control the potential for environmental health and safety hazards. All systems to be installed
are of the latest technology and meet or exceed all local, state, and federal regulations.

Should you have questions or need additional information, please contact me at this office.
Respectfully,

Jay S. Grubb, P.E.
Vice President

JSG/CSF/ADD/pj/ath

10315¢.011.doc

enc:  As Noted

cc! Chris S. Ferko, Barghausen Consulting Engineers, Inc.
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CIVIL ENGINEERING, LAND PLANNING, SURVEYING

February 25, 2010

Jim Coombes

Fred Meyer Stores, Inc.
3800 S.E. 22nd Avenue
Portland, OR 97202

RE: Stormwater Drainage Summary
Proposed Fred Meyer Fueling Facility
3300 Portland Road, Newberg, Oregon
Our Job No. 10315

Dear Jim:

As requested, the following is an outline of the storm drainage system for the proposed Fred Meyer fuel
center in Newberg, Oregon. Please refer to the attached Preliminary Drainage Exhibit dated
February 2009 for more detail regarding this discussion. Also, please refer to the letter prepared by our
office dated May 5, 2009 regarding the environmental safety features and operational standards
employed by the Fred Meyer Gasoline Program.

. North Stormwater System: The north side of the Fred Meyer development collects
stormwater in a series of catch basins and pipes and discharges into an open pond located
southeast of the intersection of Highway 99 and Springbrook Road. Stormwater then flows
south through a 60-inch pipe beneath the Springbrook Road driveway and then outfalls to a
heavily vegetated drainage corridor, which conveys stormwater runoff to the Willamette River,
approximately 2 miles from the site. The Fred Meyer fuel center is not located in the north
stormwater system and will instead be integrated into the south stormwater system described
in ltem No. 2 below.

2. South Stormwater System: The south side of the Fred Meyer development, including the
east and west parking areas and the south rooftop of the Fred Meyer store, collect and
discharge stormwater into a vegetated bioswale located west of the west parking lot. The
bioswale, approximately 330 feet in length, provides water quality pretreatment prior to outfall
into the heavily vegetated drainage corridor described in Item No. 1 above. The Fred Meyer
fueling facility will be located in the south drainage system; therefore, it will discharge
stormwater into the bioswale system.

3. City of Newberg Standards: According to our discussions with the City of Newberg
Engineering Department, the Fred Meyer gasoline facility will not require stormwater
detention because there are no capacity issues on site or downstream of site and the project
is not increasing the impervious area of the Fred Meyer property. The project will be required
to pre-treat stormwater collected beneath the canopy with an oil-water separator prior to
discharge to the downstream system. The oil/water separator will provide water quality
pre-treatment in addition to the bioswale, and thus will provide an added level of protection
beyond the existing condition.

Also, the City will require an emergency shut-off valve located immediately downstream of
the oil/lwater separator. The valve must be operated according to an Operations and
Maintenance Agreement, which states that the valve shall remain open during normal
operations but must be closed during an unlikely event of spill or the required periodic
maintenance and cleaning of the site.

.
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Fred Meyer Operations: Fred Meyer has developed a standardized safety and training
program for fuel station employees. The plan includes detailed information on Fred Meyer’s
operation response to potential spills and leaks. Fred Meyer will provide trained employees
at the site during all hours of operation. In a spill event, the training dictates the actions taken
depending on the magnitude of the release. Response varies from a simple cleanup by
on-site employees to complete emergency action with agencies, including the Oregon
Emergency Response System. Emergency contractors, including Oregon DOT certified
vactor trucks, are pre-arranged as part of the emergency response plan.

Also, employees are trained to identify maintenance requirements and physically inspect the
fuel islands regularly during operating hours. Trained employees check for leaking hoses,
malfunctioning nozzles, fuel spills, and physical damage to the dispensers and kiosk. During
non-operating hours, the power to the dispensers is turned off and each nozzle pad is locked.
Should the system require attention beyond what the trained site person could handle, a
centralized maintenance process is utilized to dispatch the local authorized and certified
service contractor to repair the equipment.

Emergency shut-off switches are installed both inside and outside the kiosk as dictated by the
Fire Code. The shut-off switches will shut off the entire system. If these switches are
utilized, the alarm system and response process is activated.

As described above, the Fred Meyer fuel center will meet all City of Newberg requirements for stormwater

drainage and water quality pretreatment.

operational standards designed to protect the downstream drainage system.

Should you have questions or need additional information, please contact me at this office. Thank you.

Respectfully,

Jay S. Grubb, P.E.
Vice President

JSG/CSF/ADD/pj/ath
10315¢.024.doc

enc:

CC:

As Noted
Chris S. Ferko, Barghausen Consulting Engineers, Inc.
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Newberg Area Gas Stations

5/6/2009
Convenience
Station Name Address No. of MPDs* Store/Fast |No. of Lanes| Est. Size of Canopy*
Food
Convenience 100'X40' (4000 S.F)
Union 76 13101 Portland Rd. Newberg, OR 97132 6 Store 6 50'X50' (2500 S.F.)
TOTAL (6500 S.F.)
c )
Shell | 204 Portland Rd. Newberg, OR 97132 4 °”;’f:r':r‘ce 4 73'X40' (2920 S.F.)
Convenience
Texaco 1902 Portland Rd. Newberg, OR 97132 4 Store & Fast 4 40'X24' (960 S.F.)
Food
Leathers 203 E. 1st St. Newberg, OR 97132 4 No 4 60'X35' (2100 S.F.)
Chevron | 3745 Portland Rd. Newberg, OR 97132 6 C°”;’f:r':r‘ce 6 85'X30' (2550 S.F.)
c .
ARCO  |109 N. Portland Rd. Dundee, OR 97115 8 O”;’fc:‘r':nce 8 120'X40' (4800 S.F)
Fred Meyer | 3300 Portland Rd. Newberg, OR 97132 7 No 8 126'X43' (5418 S.F.)

© *Note: Canopy size estimate based on visual reconaissance

MPD: Muiti-Product Dispenser
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Attachmentl

TYPE Il APPLICATION (LAND USE)

Clty of
— File #:
TYPES ~ PLEASE CHECK ONE:
X_ Design review ___ Type |l Major Modification
— Tentative Pian for Partition — Variances
. Tentative Plan for Subdivision .. Other: (Explain)

l APPLICANT INFORMATION: ' l

APPLICANT:_Fred Meyer Stores, Inc. c/o Barghausen Consulti Engineers, Inc. (Contact: Chris Ferko)
ADDRESS:__ 18215 - 72nd Avenue South, Kent, WA 98032

EMAIL ADDRESS: _.cferko@barghausen.com

PHONE:__{425) 656-7442 MOBILE: FAX: _(425) 251-8782
OWNER (if different from above): Bank of New York Mellon Trust Co. PHONE:

ADDRESS: ... 100 South Flower Street, Suite 500, Los Angeles, CA 90017
ENGINEER/SURVEYOR: _Barghausen Consulting Engineers, Inc. PHONE: __(425) 251-6222

ADDRESS; ..28215 - 72nd Avenue South, Kent, WA 98032

I GENERAL INFORMATION: l

PROJECT NAME: _Fred Meyer Gasoline Facility PROJECT LOCATION: 3300 Portland Road

PROJECT DESCRIPTIONAUSE: _Gasoline facility addition to existing parking lot )
MAP/TAX LOT NO. (i.e.3200AB-400): R3216-02004 ZONE: _C-2 SITE SIZE: 17.35  SQ.FT.00 ACRE[O
COMP PLAN DESIGNATION: _COM TOPOGRAPHY:

CURRENT USE: _Commercial

SURROUNDING USES:

NORTH: Single-family + commercial SOUTH: _Single-family + vacant

EAST: _Commercial WEST: _Commercial

SPECIFIC PROJECT CRITERIA AND REQUIREMENTS ARE ATTACHED
General Checkiist: O Fees [ Public Notice information (3 Current Title Report O Witten Criteria Response 0 Owner Signature

For detalied checkiists, appiicable criteria for the written criteria response, and number of copies per application type, tum to:

Design Review p. 12

Partition Tentative Plat p- 14

Subdivision Tentative Plat p. 17

Variance Checkiist p. 19
mabowmtememwmmwmmmhﬂmm,ww.wmmmm«mymwmw.
Tentative plans must substantially conform to ail standards, regulations, and adopted Newberg. All owners
meuvs‘t‘mnﬂnap?ﬁaﬁonwsw:ymhmmwmls\wm«mm may yhlp;yomm Al

The Bant New York Melfon TrustCompany, V.A

A,.,M H)IO/Rocg : Il/lglmg
& policant Signature Daté

The Bank o fizwNork Melloaiast Congury. VA,

hmes Coombes By Teresa Petia i 1derrt

Print Name rint Name

Attachments: Gensrat information, Fee Schedule, Criteria, Checklists

Z:\Templates\Type Il Application 2008 fees.doc 10315.003.pdf Page 1
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TYPE Il APPLICATION — (QUASI-JUDICIAL REVIEW)

City of OFFICE USE ONLY: (Pre-Application Conf is Required for Type 2);
— Total Ap Fee: File #: Project Cost:
Less Pre-Ap Fee: Date: Receip
Balance Due: Date; Receip
TYPES ~ PLEASE CHECK ONE:
___Annexation
Comprehensive Plan Amendment (site specific) —. Type Hl Major Modification
Conditional Use Permit . Planned Unit Development
—. Historic Landmark Designation . Zoning Amendment (site specific)
—__ Historic Landmark Modification/alteration . Other: (Explain)

‘ APPLICANT INFORMATION: I

APPLICANT: Fred Meyer Stores, Inc. c/o Barghausen Consulting Engineers, Inc. (Contact: Chris Ferko)
ADDRESS: 18215 - 72nd Avenue South, Kent, WA 98032

PHONE: _(425) 656-7442 MOBILE: FAX: _(425) 251-8782
OWNER (if different from above). Bank of New York Mellon Trust Co PHONE:

ADDRESS:__700 South Flower Street, Suite 500, Los Angeles, CA 90017
ENGINEER/SURVEYOR: Baninasser Joneulting PHONE:__(425) 251-6222

ADDRESS:_18215 - 72nd Avenue South, Kent, WA 98032

| GENERAL INFORMATION: — ﬂ

PROJECT NAME: Fred Meyer Gasoline Facility PROJECT LOCATION: 3300 Portland Road

PROJECT DESCRIPTION/USE: _G lin cili addition to existi rking lot

MAP/TAX LOT NO.(i.e. 3200AB-400): R3216-02004 ZONE: c-2 SITESIZE:_17.35 SQ.FT.0 ACRE:.O
COMP PLAN DESIGNATION:__COM TOPOGRAPHY:

CURRENT USE Commercial

SURROUNDING USES:

NORTH: Single-family + commercial SOUTH: _Single-family + vacant

EAST: Commercial WEST: _Commercial

‘ SPECIFIC PROJECT CRITERIA AND REQUIREMENTS ARE ATTACHED I

General Checklist: O Fees O Noticing Information O Title Report O Criteria Response 03 Owner Signature/Letter of Consent
Annexation/Comprehensive Pian Amendment /Zoning Amendment Checkiist O Site Pian 0O Map and Legal Description
0O Dedications [0 Easements [1 Annexation Consent Form
Conditional Use Checklist: O Site Plan (I Landscape Plan (1 Drives/Parking/Circulation 3 Buffering/Screening O Signs/Graphics
Exterior Lighting (1 Trash/Refuse Storage O Roadways/Utilities O Traffic Study
Historic Landmark Establishment/Modification Checklist: O Historical Information €1 Site Plan O Architectural Drawings
O Existing Features/Natural Landscape
Planned Unit Development Checkiist: 1 Site Plan 0O Landscape Plan O Existing Features/Natural Landscape
O Drives/Parking/Circuiation O Buffering/Screening [ Signs/Graphics O Roadways/Utilities/Drainage 0 Traffic Study
The Bank of New York Mellon frust Campany, N.A
A Bnw o i1]10)2008 8, o 1tfiz/2008
$plicant Signature Date T Owner Signature Dale
The Bank of New York Me llon Trust C ompany, N A.
Jawmes Leombes By Bresa Rtta, Vice fesident

Frm Mame Print Name
Attecnments: General information, Naticing Procedures, Fee Schedule, Criteria, Checkiists

Z:\Templates\Type I A4 pplication 2008 fees.doc i 10315.004.pdf
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First American Title Insurance Company of Oregon
775 NE Evans Street

l First American Ay

Fax - (866)800-7294

Clayton Carter,Ttle Ofﬁcer

Phone: (503)472-4627 - Fax: (866)800-7294 - Email: ctcarter@firstam.com
Fred Meyer Stores, Inc. Order No.: 1039-1287595
3800 SE 22nd Ave. November 19, 2008

Portland, OR 97202

Attn: James Coombes

Phone No.: (503)797-5617 - Fax No.:
Email: james.coombes@fredmeyer.com

Re: Fred Meyer Newberg Store

Supplemental Preliminary Title Report

ALTA Owners Standard Coverage Liability $ Premium $
ALTA Owners Extended Coverage Liability $ Premium $
ALTA Lenders Standard Coverage Liability $ Premium $
ALTA Lenders Extended Coverage Liability $ Premium $
Endorsement Premium $
Govt Service Charge Cost $
Other - Title Report Cost § 500.00

We are prepared to issue Title Insurance Policy or Policies in the form and amount shown above, insuring
title to the following described land:

The land referred to in this report is described in Exhibit A attached hereto.
and as of November 17, 2008 at 8:00 a.m., title vested in:

TEXAS COMMERCE BANK NATIONAL ASSOCIATION AS TRUSTEE
under that certain Trust Agreement dated as of September 1, 1996
between Texas Commerce Bank National Association, as Trustee
and Chemical Trust Company of California,

a Caiifornia Banking Corporation, as Owner Participant

Subject to the exceptions, exclusions, and stipulations which are ordinarily part of such Policy form and
the following:

1. “he rights of the public in and to that portion of the premises herein described lying within tha
limits of streets, roads and highways.

This recort is for the exclusive use e DBW and is preliminary to the issuance of a
e nsurance policy and shalt s issued, and the full prermium paid.



Preliminary Report Order No.: 1039-1287595%
Page 2 of 7

2. Limited access provisions contained in Deed to the State of Oregon, by and through its State
Highway Commission recorded June 27, 1962 in Film Volume 23, Page 400 Deed of Records,
which provides that no right of easement or right of access to, from or across the State Highway
other than expressly therein provided for shall attach to the abutting property.

Indenture of Access by and between the State of Oregon, by and through its Department of
Transportation, Highway Division and Fred Meyer, Inc., recorded August 14, 1992 in Film Volume
273, Page 756.

Indenture of Access by and between the State of Oregon, by and through its Department of
Transportation, Highway Division and City of Newberg, a Municipal Corporation of the State of
Oregon, recorded August 14, 1992 in Film Volume 273, Page 759.

3. 20 foot utility easement as shown on Minor Partition No. 90-61.

4, Waiver of Rights to Remonstrance, pertaining to Streets, future streets or public utilities,
including storm sewer, sanitary sewer and water lines including the terms and provisions thereof:

Recorded: August 22, 1991 in Film Volume 258, Page 1175

5. An easement reserved in a deed, including the terms and provisions thereof:
Recorded: October 4, 1991 inFilm Volume 260, Page 539
From: Fred Meyer, Inc. City of Newberg, a Municipal Corporation of the
State of Oregon
To: City of Newberg, a Municipal Corporation of the State of Oregon
For: Public access easement

6. 44 foot private road easement created with and as shown in Minor Partition No. 91-81.

7. Declaration of Covenants, conditions, Restrictions and Easements; but deleting any covenant,
condition or restriction indicating a preference, limitation or discrimination hased on race, color,
religion, sex, handicap, family status, or national origin to the extent such covenants, conditions
or restrictions violate Title 42, Section 3604(c), of the United States Codes:

Recording Information: July 29, 1993 in Film Volume 290, Page 2173
8. Easement Agreement and the terms and conditions thereof:
Between: United States National Bank of Oregon
And: Fred Meyer, Inc.
Recording Information: December 14, 1994 in Film Volume 321, Page 161

Page, 335.0f 730



Preliminary Report

10.

11,

Order No.: 1039-128759%
Page 3 of 7

Lease and the terms and conditions thereof as disclosed by Memorandum of Lease/Short-Form

Lease.
Lessor:

Lessee:
Term:
Dated:

Recorded:
Recording Information:

TEXAS COMMERCE BANK NATIONAL ASSOCIATION,not in its
individual capacity but solely in its capacity as Trustee under
that certain Trust Agreement dated as of September 1, 1996
between Texas Commerce Bank National Association, as trustee
and Chemical Trust Company of California, a California Banking
Association, as owner participant thereunder

FRED MEYER, INC., a Delaware corporation and ROUNDUP CO.,
a Washington corporation

September 30, 2017, unless the Original Term is extended or
earlier terminated in accordance with the provisions of the
Lease

September 5, 1996

September 5, 1996

Instrument No. 199614587

Deed of Trust, Security Agreement, Assignment of Leases and Fixture Filing and the terms and

conditions thereof.
Grantor/Trustor:

Grantee/Beneficiary:

Trustee:

Amount:

Recorded:

Recording Information:

TEXAS COMMERCE BANK NATIONAL ASSOCIATION, not in its
individual capacity but solely as Trustee ("Mortgagor") under
that certain Trust Agreement dated as of September 1, 1996 by
and between Chemical Trust Company of California, a California
Banking Corporation, as beneficiary

FIRST BANK, NATIONAL ASSOCIATION ("Mortgage Trustee") in
favor of FIRST TRUST NATIONAL ASSOCIATION, in its capacity
as Trustee under the Indenture (hereinafter defined) for the
benefit of the Holders (Trustee and any successor to Trustee
pursuant to the indenture are referred to herein as "Mortgagee")
Texas Commerce Bank National Association

$107,100,000.00

Septermnber 05, 1996

Instrument No. 199614588

Absolute Assignment of Rents and Leases and the terms and conditions thereof:

Assignor:

Assignee:

Recorded:
Recording Information:

TEXAS COMMERCE BANK NATIONAL ASSOCIATION, not in its
individual capacity but solely in its capacity as Trustee ("Owner
Trustee") under that certain Trust Agreement dated as of
September 1, 1996, between Texas Commerce Bank National
Asgociation, as Trustee, and Chemical Trust Company of
Hornia, 2 California Banking Corporation, as beneficiary

T TRUST NATIOMAL ASSOCIATION ("Indenture Trustee"),
as Truslee under that certain Indenture from Owner Trustee to
Indenture Trustee

Segtamper 5, 1996

Instrument No, 199614589

Page:336-ef 730



Preliminary Report Order No.: 1039-1287595

12.

13.

14,

Page 4 of 7
Financing Statement, indicating a Security Agreement
Debtor: TEXAS COMMERCE BANK, NATIONAL ASSOCIATION, as Trustee
under a Trust Agreement dated September 1, 1996
Secured Party: FIRST TRUST NATIONAL ASSOCIATION, as Trustee under an
Indenture dated September 1, 1996
Recorded: September 5, 1996
Recording Information: Instrument No. 199614590

Amendment thereto recorded August 30, 2001 as Instrument No. 200115333.
Amendment thereto recorded August 30, 2001 as Instrument No. 200115334.

A Notice of Continuation of said Financing Statement was recorded August 30, 2001 as
Instrument No. 200115335.

Amendment thereto recorded May 22, 2006 as Instrument No. 200611360.

A Notice of Continuation of said Financing Statement was recorded May 22, 2006 as Instrument
No. 200611361.

Easements in Stipulated Final Judgment, Yamhill County Case No. CV010077, including terms and
provisions thereof.

Recorded: November 19, 2001 as Instrument No. 200120549

Easement Agreement and the terms and conditions thereof:

Between: JPMorgan Chase Bank, N.A., a national banking association
And: Icon Construction & Development, LLC, an Oregon LLC
Recording Informaticn: July 14, 2006 as Instrument No. 200615757

Unrecorded ieases or periodic tenancies, if any.

- END OF EXCEPTIONS -

NOTE: Taxes for the year 2008-2009 PAID IN FULL

Tax Amount: $189,494.77
Map No.: R3216-2004
Property ID: 484270

Tax Code No.: 29.20

NOTE: Tares for the year 2008-2009 PAID IN FULL

Tax Amcunt: 363,572.71
Map e 213234
Fersunat Property 1D 491755
Tax Code No. 8.4

Page:33z:ef 730



Preliminary Report Order No.: 1039-1287595

NOTE: Taxes for the year 2008-2009 PAID IN FULL

Tax Amount: $1,803.07
Map No.: P13018
Personal Property ID: 524482
Tax Code No.: 29.0

Situs Address as disclosed on Yamhill County Tax Roll:

3300 E Portland Rd., Newberg, OR 97132

THANK YOU FOR CHOOSING FIRST AMERICAN TITLE!
WE KNOW YOU HAVE A CHOICE!

RECORDING INFORMATION

Filing Address: Yamhill County
535 NE Fifth Street
McMinnville, OR 97128

Recording Fees:  $ 26.00 for the first page
$ 5.00for each additional page

cc:
cc: Fred Meyer Stores, Inc.

Page.338 of 730
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Preliminary Report Order No.: 1039-1287595
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T AMua,
A d
* N

w First American Title Insurance Company of Oregon

SCHEDULE OF EXCLUSIONS FROM COVERAGE

ALTA LOAN POLICY (06/17/06)
The following matters are expressly excluded from the coverage of this policy, and the Company will not pay loss or damage, costs, attorneys' fees, or
expenses that arise by reason of:
1. (a) Any law, ordinance, permit, or govemmental regulation (induding those relating to building and zoning) restricting, regulating, prohibiting, or
refating to
(i) the occupancy, use, or enfoyment of the Land;
(ii) the character, dimensions, or location of any improvement erected on the Land;
(ii) the subdivision of land; or
(iv) environmental protection;
or the effect of any violation of these laws, ordinances, or govemmental regulations. This Exclusion 1(a) does not modify or iimit the coverage
provided under Covered Risk 5.
(b) Any governmental police power. This Exclusion 1(b) does not modify or limit the coverage provided under Covered Risk 6.
Rights of eminent domaln. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.
Defects, liens, encumbrances, adverse claims, or other matters
(a) created, suffered, assumed, or agreed to by the Insured Claimant;
(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Claimant and not disclosed in writing to
the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy;
(c) resuiting in no loss or damage to the Insured Claimant;
(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risk 11, 13, or 14);

W

or
(e) resulting in loss or damage that would not have been sustained If the Insured Claimant had pald value for the Insured Mortgage.

4, Unenforceabllity of the lien of the Insured Mortgage because of the inability or failure of an Insured to comply with applicable doing-business laws of the
state where the Land is situated.

5. Invalidity or unenforceability in whole or in part of the lien of the Insured Mortgage that arises out of the transaction evidenced by the Insured Mortgage
and Is based upon usury or any consumer credit protection or truth-in-lending law.

6. Any daim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction creating the lien of the
Insured Mortgage, is

(a) a fraudulent conveyance or fraudulent transfer, or
(b) a preferential transfer for any reason not stated in Covered Risk 13(b) of this policy.

7. Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and the
date of recording of the Insured Mortgage in the Public Records. This Exclusion does not modify or limit the coverage provided under Covered Risk 11(b).

ALTA OWNER'S POLICY (06/17/06)
The following matters are expressly excluded from the coverage of this policy, and the Company wiil not pay loss or damage, costs, attomeys' fees, or
expenses that arise by reason of:
1. (a) Any law, ordinance, permit, or governmental regulation (induding those relating to building and zoning) restricting, regulating, prohibiting, or
relating to
(i) the occupancy, use, or enjoyment of the Land;
(ii) the character, dimensions, or location of any improvement erected on the Land;
(i) the subdivision of iand; or
(iv) environmental protection;
or the effect of any violation of these laws, ordinances, or governmental regulations. This Exclusion 1(a) does not modify or limit the coverage provided
under Covered Risk 5.
(b) Any governmental police power. This Exclusiors 1(b) does not modify or limit the coverage provided under Covered Risk 6.
2. Rights of eminent domain. This Exclusion does not modify or limit the coverage provided under Covered Risk 7 or 8.
3. Defects, ilens, encumbrances, adverse claims, or other matters
(a) created, suffered, assumed, or agreed to by the Insured Claimant;
{(b) not Known to the Company, not recorded in the Public Records at Date of Policy, but Known to the Insured Clsimant and not disclosed in writing to
the Company by the Insured Claimant prior to the date the Insured Claimant became an Insured under this policy;
i¢) resulting in no ioss or damage to the Insured Claimant;
(d) attaching or created subsequent to Date of Policy (however, this does not modify or limit the coverage provided under Covered Risks 9 and 10); or
(e) resulting in loss or damage that would not have been sustained if the Insured Claimant had paid value for the Title.

4. Any claim, by reason of the operation of federal bankruptcy, state insolvency, or similar creditors’ rights laws, that the transaction vesting the Title as
shown in Schedule A, is

(a) a fraudulent conveyance or fraudulent transfer; or
(b) a preferential transfer for any reason not stated in Covered Risk 9 of this policy.

S.  Any lien on the Title for real estate taxes or assessments imposed by governmental authority and created or attaching between Date of Policy and the
date of recording of the deed or other instrument of transfer in the Public Records that vests Title as shown in Schedule A.

SCHEDULE OF STANDARD EXCEPTIONS

1. Taxes or assessments which are not shown as existing iiens by the records of any taxing authority that levies taxes or assessments on real property or
by the public records; proceedings by a public agency which may result in taxes or assessmersts, of notices of such proceedings, whether or not shown
by the records of such agency or by the public records.

2. Facts, rights, interests or claims which a2 not shown by the pubiic records but which could be ascertained by an inspection of the 'and or by making
incasity of persons in possession thereof.

3. “asements, or claims of easement, not shown by the public records; reservations or exceptions in patents or in Acts authorizing the 'ssuance thereof;
water rights, ciaims or title to water.

4. ~Any ancroachment (of existing improvements located on the subject iand onto adjoining iand or of existing improvements
tocate an adjoining land cnto the subject fand), encumbrance, violation, variation, or adverse arcumstance affecting the titie
rhat would be discosed by an accurate and complete land survey of the subject fand.

v hen” or night to a lien, for services, iasor, material, squipment rental or workers compensation heretofore or hereafter
ad, imposed by law and not shown by T2 puolic records.

MO TE: A SPECIMEN COPY OF THE POLICY FORM (OR FORMS) WILL 8E FURNISHED UPON REGUEST 1145 Rev, 7-22-08

Page:339.ef 730



Preliminary Report Order No.: 1039-128759%
Page 7 of 7

Exhibit "A"
Real property in the County of Yamihill, State of Oregon, described as follows:

Lot 1 of Partition Plat No. 91-81 recorded December 30, 1991 in Plat Records Volume 3, Page 170 of
Yambhill County, Oregon.

EXCEPTING that portion conveyed to U.S. National Bank by deed recorded July 29, 1993 in Film Volume
290, Page 2204, Deed and Mortgage Records.

FURTHER EXCEPTING that portion conveyed to the State of Oregon, Department of Transportation, in
Yambhill County Circuit Court Case No. CV010077, entered May 30, 2001 and recorded November 19,
2001 as Instrument No. 200120549, Deed and Mortgage Records.

Tax Parcel Number: R3216-2004

Page.340.0f 730
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GLW 1O078ONOVIgE8 oL NEXT mﬁnﬂ l S
"MIXTIPLE ADDRESS  YAMHILE COUNTY : g
TATEMENT OF ACCOUNT
‘PIN#: [R3216 02004 o q,tu ACCOUNT [484270 mvnm T0: |1z1szoua
START VEAR:[2002 121572008
2008 189494.77+ | 189494.77-
2007 187422.29+ | : 187422.29-_;_;::»..;j;,.;_.;._.-,;c;.érfar
2006  179418.37+ L 1%8.37-
2005 173623.29+ B 173623.29-
2004, 169474.80+ | 169474 .68-
2003 160807.25+ | 160807 . 25~
2002 13824800+ o 138249.00-
o o  TOTAL DuE

. —-ACTIOHS— ST 3300 zpommw

" TEXAS COMMERCE BANK WATIOWAL ASSOCIATION
% BURKE & NICKEL
3336 EAST 32ND ST NO 217
TXBL: 10913648+ TOLSA OK 74135
PEX: N
OMIT/HIST: DQTX: LEVY CODES: 29.20
LEGAL: 17.35 ACRES IN SEC 16 T3S R2V

XNT | NEXT | BACK| R
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CIRFOTIBO7IENOVIONE |

.PIRS; [P13234
START YEAR:[2002

YEAR
2008
2007

2006

2005
2004

2003

2002

OMIT/HIST:
LEGAL:

WPADTAX

- ACTIOHS

LEVED TAX
63972.74+ -~ -
65410.67+ '
70385. 364
72193904+
40194.29+
30489.74+
27799 .94+

TXBL:
PEN:
DOTX:

YAMHILL COUNTY

STATEMENT OF ACCOUNT -
ou1a;ccounrl491755 INT/DISC TO: |12152008

“iemes

NERT ACTIVITY |

7 1271572008
BES  MIDSC  PANGNS  AMOWIDK
63972.71-
65410.67-
70385 36=
72193.90-
{019¢.29~
30489. 74—
2779994
" TOTAL DUE:
8I: 3300 E PORTLAND RD
. FRED MEYER INC 220
% WARVIN F POER & CO0
PO BOX 802206
DALLAS TX 75380' 2206
.+ §

- EEVY CODES: 29.0

XuT | FEXT| BACK|
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CLSTOT 1067020V 1908 | o ) um mwzw l o
2 . YAMUILL COUNTY F
- STATEMERT OF ACCOUNT
‘PIN#: [P13018 001 ACCOUNT [szusz mmrsc T0: |121szous
START YEAR:[2008 , . Rseaom
2008 . 1803.07+ = - 1803.09-
2007 1779.8« 1779.28~
2006 1383.18+ S 1983 18-
2005 58.04% - B » 215804~
2004 297,24 ST E TR
2003 992.484 - 3 o 992.48-
TOTAL DUE:
~er ACTIONS o SI: |
FRED MEYER JEVELERS INC
% MARVIN F POER & CO
R, PO BOX B02206
TEEL: 105307+ DALLAS TX 75380 2206
- PEW: Bt 5
ONIT/HIST: | 3¢ LEVY CODES: 29.0
LEGAL:
XNT | HEXT| BACK| v
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Project Narrative
Fred Meyer Gasoline Facility
3300 Portland Road Newberg, Oregon
December 10, 2008

I.  FRED MEYER GASOLINE FACILITY OVERVIEW

Fred Meyer proposes (o add a retail gasoline facility to its existing store located at 3300 Portland
Road in Newberg, Orcgon. Following is an overview of the proposal.

e The Facility: The facility is proposed as an accessory to the existing Fred Meyer retail
store. The facility will be located in the southwest portion of the existing parking lot.
The facility will include a canopy over seven multi-product dispensers (14 vehicle fueling
positions) and a cashicr’s kiosk. The canopy will measure 43 by 126 feet (5,418 square
feet). The dispensers will provide three grades of gasoline and diesel fuel with pay-at-
the-pump convenience.

Fuel will be stored in one 20,000-gallon dual tank and one 18,000-gallon regular tank.
Both underground tanks are double-walled fiberglass. The tanks and associated piping
will be continually monitored by a sensitive leak detection system that will provide
positive shutdown in the event a leak is detected. The tanks will be registered with the
State, as required for all new underground storage tank installations.

The subject property currently provides 772 parking stalls.  The fueling facility will
remove 60 parking stalls for a new total of 662. The minimum number of parking spaces
required by code is 541. Hours of operation will match the main store from 7 am to 11

pm.

e Safety: The Fred Meyer Gasoline facility will be staffed by full-time attendants during
all business hours in accordance with Oregon State law. IFred Meyer gasoline facility
employees arc professionally trained in all aspects of emergency response and facility
maintenance. In addition, the Fred Meyer gasoline facility is equipped with closed circuit
television cameras, highly visible emergency pump shutoff switches, a spill cleanup kit
and fire extinguishers. Dispensers and fill ports are equipped with overfiil protection and
vapor recovery systems. The alarm system is tied directly to the main store.

10315.006.doc
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CONDITIONAL USE PERMIT CRITERIA RESPONSE
Fred Meyer Gasoline Facility
3300 Portland Road, Newberg, Oregon

Prepared by Barghausen Consulting Engineers, Inc.
December 10, 2008
Our Job No. 10315

A conditional use permit may be granted through a Type HI procedure only if the proposal conforms to
all the following criteria:

(4)

(B)

The location. size, design and operating characteristics of the proposed development are
such that it can be made reasonably compatible with and have minimal impact on the
livability or appropriate development of abutting properties and the surrounding
neighborhood, with consideration to be given 1o harmony in scale, bulk, coverage and
density: to the availability of public facilities and wtilities; to the generation of traffic and the
capacity of surrounding streets, and 1o any other relevant impact of the development.

Response: The project will meet all base development standards for the underlying zone,
including height, setbacks, landscaping, and parking. The project will utilize existing access
ways within the development, and will improve certain areas of the site for better vehicular
and pedestrian circulation. The project will be architecturally compatible with the main store
and will be constructed in a portion of the site that is currently underutilized. All utilities are
available to the site to serve the proposed facility. Traffic impacts have been studied and
addressed in the traffic impact analysis by Group Mackenzie.

The location, design, and site planning of the proposed development will provide a
convenient and functional living. working, shopping or civic environment, and will be as
attractive as the nature of the use and its location and setting warrants. The proposed
development will be consistent with this code.

Response: The project will be constructed on an underutilized portion of the property and is
consistent with Fred Meyer’s current sales program. The facility will provide a convenient
alternative to purchased fuel at a fair price, and will help provide a one stop shopping
experience for its customers, which will reduce traffic on the adjacent roadways. The project
will fit into the existing circulation patterns of the site, and will be architecturally compatible
with the main store.

The following questions and comments are intended 10 assist you in responding to the criteria.

(1)

Explain how the location, size, design and operating characteristics of the proposed
development can be made compatible with and have minimal impact on the abutting and
surrounding properties. Does the project match surrounding properties in scale, bulk,
coverage and density? If not, how is the project different and how can it be made compatible
with surrounding uses? What public facilities and utilities are available to the site? What is
the proposed coverage and density of the development? What are the traffic impacts of the
proposed use? What street types surround the project area? Will they support the additional
traffic? If not, what method will be used to provide alternate access? List any other relevant
impacts of the development on properties in the vicinity of the site.

Response: The project is compatible with the size and scale of the main store and other
-1- 10315.002.doc
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(2)

(3)

4

buildings in the development. Public facilities and utilitics are available 1o the site. The
project will not substantially increase the amount of coverage onsite as it is an existing
parking lot. "The traffic impacts for the use have been studied in the traffic impact analysis
and have been evaliated in the traffic impact analysis with no recommended mitigation
measures. ‘The project will utilize existing access and circulation patterns.

How will the proposed development provide a convenient and functional living, working,
shopping or civic environment? Are there surrounding uses which provide services 1o the
site? Will surrounding uses be disadvantaged by the project? Describe the design of the

project, including diagrams relating to structures, parking, landscaping, and access.

Response: The project will be constructed on an underutilized portion of the property and is
consistent with Fred Meyer’s current sales program. The facility will provide a convenient
alternative to purchased fuel at a fair price, and will help provide a one stop shopping
experience for its customers, which will reduce traffic on the adjacent roadways. The project
will fit into the existing circulation patterns of the site, and will be architecturally compatible
with the main store. Surrounding uses in the shopping center will not be disadvantaged by
the project because the project will provide a different service than currently provided onsite.

Indicate how the proposed development will be consistent with the Newberg Development

Code.

Response: The project will meet all requirements of the Newberg Development Code. in
particular regulations concerning setbacks, height, landscaping, and parking.

What other items could be used 1o mitigate polential impacts of the proposed use (i.e.
screening, buffering, landscaping, design changes, building re-orientation, etc.)?

Response: The project blends with the existing shopping center, therefore no other
mitigations are proposed with this application.

-2- 10315.002.doc

Page 348 of 730



DESIGN REVIEW & ORDINANCE NO. 2008-2696 CRITERIA
Fred Meyer Gasoline Facility
3300 Portland Road, Newberg, Oregon

Prepared by Barghausen Consulting Engineers, Inc.
December 10, 2008
Our Job Neo. 10315

Provide a written response that specifies how your project meets the following criteria:

()

“)

)

Design compatibility. The proposed design review request incorporates an architectural design
which is compatible with and/or superior to existing or proposed uses and structures in the
surrounding area. This shall include, but not be limited to, building architecture, materials,
colors, roof design, landscape design, and signage.

Response:  The proposed fueling facility will use similar materials and colors to that of the
existing Fred Meyer store. Specifically, the facility will employ a similar sign program and color
scheme. Also, the canopy will have flat roof to match the store. Proposed new landscaping will
match the existing landscape plan for the overall parking lot.

Parking and on-site circulation. Parking areas shall meet the requirements of § 151.610. Parking
studies may be required to determine if adequate parking and circulation are provided for uses
not specifically identified in § 151.610. Provisions shall be made to provide efficient and
adequate on-site circulation without using the public streets as part of the parking lot circulation
pattern. Parking areas shall be designed so that vehicles can efficiently enter and exit the public
streets with a minimum impact on the functioning of the public street.

Response: Existing on-site parking meets the requirements of Newberg Municipal Code Section
151.610. Specifically, the development currently includes 728 parking stalls, 62 of which will be
removed with the proposed fueling facility and pedestrian walkway, leaving 666 parking stalls.
Based on City Code, 507 parking stalls are required for the development. Therefore, the Fred
Meyer store property will continue to meet code standards after the fueling facility is constructed.
Public streets will not be part of the project’s circulation pattern.

Sethacks and general requivements. The proposal shall comply with §§ 151.535 through
151.540 dealing with height restrictions and public access; and §§ 151.550 through 151.568
dealing with setbacks, coverage, vision clearance, and yard requirements.

Response: According to Newberg Municipal Code Section 151.552, no interior setback is
required for the property line adjacent to the proposed fueling facility. Coverage, vision
clearance, and yard requirements do not apply to this project.

Landscaping requirements. The proposal shall comply with § 151.580 dealing with landscape
requirements and landscape screening.

Response: Including the proposed fueling facility, the Fred Meyer development will contain
15.47 percent of landscaping, exceeding the required 15 percent.

Signs. Signs shall comply with § 151.590 et seq. dealing with signs.
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Response: The proposed sign program will meet Newberg Code standards.  Specifically, a panel
on the existing freestanding sign on the north property frontage will replaced with price signs. A
new freestanding sign not to exceed 40 square feet is proposed on the Springbrook Road frontage.
Canopy signs include a 26 square foot logo & Fred Meyer signs on all four faces, and a 60 square
foot price sign on the cast face facing the store, consistent with the City’s allowance of one square
foot of sign area per lineal foot of canopy frontage.

(6) Manufactured home, mobile home and RV parks. Manufactured home, mobile home, and
recreational vehicle parks shall also comply with the standards listed in §§ 151.655 et seq., in
addition 1o the other criteria listed in this section.

Response: This item does not apply to the proposed fueling facility.

(7) Zoning district compliance. The proposed use shall be listed as a permitted or conditionally
permitted use in the zoning district in which it is located as found in §§ 151.280 through 151.438.
Through this site review process, the Director may make a determination that a use is determined
10 be similar to those listed in the applicable zoning district, if it is not already specifically listed.
In this case, the Director shall make a finding that the use shall not have any different or more
detrimental effects upon the adjoining neighborhood area than those specifically listed,

Response:  The proposed fueling facility is listed as a permitted use in the C-2 zone, within
Newberg Municipal Code Section 151.356.

(8) Sub-district compliunce. Properties located within sub-districts shall comply with the
provisions of those sub- districts located in §§ 151.450 through 151.525.

Response: A small portion (approximately 10,300 square feet) of the Fred Meyer development
i1s located within the stream corridor sub-district. The portion of the site in which the fueling
facility is proposed is outside of the sub-district by a distance of approximately 115 feet.

(9) Alternative circulation, roadway frontage improvements and utility improvements. Where
applicable, new developments shall provide for access for vehicles and pedestrians 1o adjacent
properties which are currently developed or will be developed in the future. This may be
accomplished through the provision of local public streets or private access and utility
easements. Al the time of development of a parcel, provisions shall be made to develop the
adjacent streel frontage in accordance with city street standards and the standards contained in
the transportation plan. At the discretion of the city, these improvements may be deferred
through use of a deferred improvement agreement or other form of security.

Response:  The proposed fueling facility will be located within the existing Fred Meyer
development and will utilize existing accesses and drive aisles. No additional site access or
frontage improvements are proposed as part of this project. A new pedestrian walkway is
proposed on the east side of the building connecting adjacent developments to the main store via
the bottle return building.

(10) Traffic study improvements. If a traffic study is required, improvements identified in the traffic
study shall be implemented as required by the Director.

Response: A traffic study prepared by Group Mackenzie is included with this application.
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