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vt ORDER NO. 2008-0015

AN ORDER FINDING THAT PROPERTY LOCATED AT 4821 & 4825 E.
PORTLAND ROAD, YAMHILL COUNTY TAX LOT 3216-900, MEETS THE
APPLICABLE NEWBERG DEVELOPMENT CODE CRITERIA TO BE
ANNEXED INTO THE CITY, AND MEETS THE APPLICABLE CODE
CRITERIA TO CHANGE THE ZONING FROM COUNTY AF-10 TO CITY
R-1,R-2 AND C-2

0

RECITALS:

On April 1, 2008 Bruce and Valerie Thomas submitted an application to annex one parcel
(approximately 5.3 acres) into the City of Newberg with a concurrent zone change to R-1 (Low
Density Residential), R-2 (Medium Density Residential) and C-2 (Community Commercial) for
property located at 4821 & 4825 E. Portland Road, Yamhill County tax lot 3216-900.

The Newberg Planning Commission heard the annexation and zoning amendment on June 12, 2008,
took public testimony, and continued the hearing to July 10, 2008 to allow ODOT time to review the
supplemental traffic study and revised findings. The Planning Commission continued the hearing on
July 10, 2008, reviewed the supplemental traffic study and revised findings, reviewed ODOT’s
comment that they had no further objections to the annexation request, and recommended approval
of the annexation as conditioned and placement on the November 4, 2008 ballot per Resolution
2008-253. The annexation of this property is conditional on the approval of the annexations of the
Gish parcel and Kimball parcel to the west

After proper notice, on August 4, 2008, the Newberg City Council held a hearing to consider the
annexation and zoning amendment request.

The City Council finds that the applicable criteria have been met as conditioned, and that approval of
the application is in the best interests of the community.

THE C1TY OF NEWBERG ORDERS AS FOLLOWS:

t

The City Council finds that the annexation and zoning amendment meet the Newberg Development
Code criteria as conditioned and adopts the findings, which are attached hereto as Exhibit “A”.
Exhibit “A” is hereby adopted and by this reference incorporated.

Annexation requires the City Council to adopt an ordinance annexing the property, and requires
approval at a public vote. If the annexation is approved through these procedures, then the City
orders the following:

A. The zoning of the property described in Exhibit “C” is changed to portions of R-1 (Low
Density Residential), R-2 (Medium Density Residential), and C-2 (Community Commercial)
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as shown on the map in Exhibit “E”. Exhibits “C” and “E” are hereby adopted and by this
reference incorporated.

3. This order is subject to the following:

Al
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Annexation of the Thomas property is conditional on the approval of the adjacent Kimball
property and Gish property annexation requests by the voters

A refined traffic study out to vear 2025 will be required upon development showing the
actual development proposed at that time. No direct access to Highway 99W will be allowed.
The traffic study should refine the existing study based on the actual development proposal
and determine the number of trips that this development would add to the Springbrook/Hwy
99W intersection.

Upon future development of the property, the development shall contribute its share, based
on traffic volume, of the future cost of capacity improvements to the Springbrook Rd/Hwy
99W intersection.

A 30 ft building setback along the north property line will be required upon development of
the site.

A 20 foot wide dense buffer will be required along the Benjamin Road commercial frontage
of the site to block light, noise and sight. The buffer could include vegetative elements, a
wall, and a berm.

The SC (stream corridor) overlay on the NE corner of the site shall be delineated at the top of
bank or 50 feet from the wetland, whichever is greater.

The location and protection of the Svendsen private water line is a private matter between the
Thomases and Mrs. Svendsen. Upon development, the property owner shall discuss this issue
with Mrs. Svendsen or subsequent owner to seek a mutually acceptable solution.

Development shall follow best management practices for storm drainage as outlined in the
letter from James Bennett to the Yambhill County Board of Commissioners dated 1/30/06.

Upon development, verify the capacity of the Fernwood Road sanitary sewer pump station
and upsize if necessary. All public sewer lines must be gravity tlow. Complete street frontage
improvements along Hwy 99W and Benjamin Road. The Crestview Drive extension from
Oxberg Lakes to 99W, and the eastward extension of Gueldner Drive, must be in place at the
time of development.
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J. Existing homes to connect to sewer and water or be removed within two years of annexation.

»  EFFECTIVE DATE of this order is the day after the adoption date, which is: August 19, 2008,
ADOPTED by the City Council of the City of Newberg, Oregon, this 18" day of August, 2008.

Iwy | ey

Norma I. Alley, Ciig{?\(ecorder

7

7%

ATTEST by the Mayor this 19" day of August, 2008.

7 ontoi?
Bob Andrews, Mayor

QUASI-JUDICIAL HISTORY ,
By and through _Planning Commission Commiittee at 6/12/2008 & 7/10/2008 meetings.

{commitiee namej fdate)

Exhibits;
Exhibit “A”: Findings
Exhibit “B”: Annexation Map
Exhibit “C”: Legal Description
Exhibit “D”: Comprehensive Plan Map
Exhibit “E”: Proposed Zoning Map
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EXHIBIT “A”: FINDINGS

ANX-08-003
Annexation of 5.3 acres for property located at 4821 & 4825 E. Portland Road

I. APPLICABLE ANNEXATION REGULATIONS — NEWBERG DEVELOPMENT CODE § 151.261
CONDITIONS FOR ANNEXATION
(A) The subject site must be located within the Newberg Urban Growth Boundary or Newberg
Urban Reserve Areas.

FINDING: The site was included within the Newberg Urban Growth Boundary by Order 2007-0001 on
January 2, 2007. Certain conditions were placed on the property by Order 2007-0001 and have been
included within the recommended annexation conditions of approval.

(B) The subject site must be contiguous to the existing city limits.

FINDING: The subject site is separated from the Newberg city limits by the Gish and Kimball properties.
The owners of the Gish and Kimball properties have concurrently applied for annexation, so the
annexation of the Thomas property will be conditional on the approval of the Gish and Kimball
annexations.

II. APPLICABLE ANNEXATION REGULATIONS — NEWBERG DEVELOPMENT CODE § 151.262 QUASI-
JUDICIAL ANNEXATION CRITERIA

(A) The proposed use for the site complies with the Newberg comprehensive plan and with the
designation on the Newberg comprehensive plan map. If a redesignation of the plan map is
requested concurrent with annexation, the uses allowed under the proposed designation must
comply with the Newberg comprehensive plan.

FINDING: The comprehensive plan designation of the site was changed concurrently with the urban
growth boundary amendment application that was approved by Order 2007-0001 on January 2, 2007.
The current comprehensive plan designation includes portions of LDR (low density residential), MDR
(medium density residential), and COM (commercial). The applicant has proposed zoning of R-1 (low
density residential), R-2 (medium density residential), and C-2 (community commercial) that exactly
matches the comprehensive plan designations and therefore complies with the comprehensive plan map.

The east-west connector road (Gueldner Drive) will be extended eastward through the site to Benjamin
Road upon development in accordance with the comprehensive plan map and the Newberg
Transportation System Plan.

A wetland delineation map shows that there are no wetlands on this site. The wetland delineation has
been approved by the Department of State Lands.

There is a SC (stream corridor) overlay on the northeast corner of the site. This overlay was placed on
the property when it was brought within Newberg’s urban growth boundary in 2007. A stream corridor
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study, which had been completed earlier for lands within Newberg’s urban reserve area, showed that
there was a stream corridor along the northeast corner of this property which needed protection. DLCD
has commented that annexation applications need to address Goal 5 resources, including wetlands and
riparian corridors. The wetlands delineation showed that there are no wetlands on this site. The stream
corridor on this site is protected by the Newberg stream corridor overlay. Newberg adopted Stream
Corridor overlays as part of the development code in 1996 in order to protect Goal 5 riparian corridors
and the Willamette River Greenway. The boundaries were established by an ecologist analyzing several
environmental values. The stream corridor study included a Goal 5 ESEE (Economic, Social,
Environment and Energy Consequences) analysis. The boundaries of the SC Overlay are typically
located at a logical top of bank, or where no obvious top of bank exists, are located at a distance ot 50
feet from the edge of the wetland.

(B) An adequate level of urban services must be available, or made available, within three years
time of annexation, except as noted in division (E) below. An adequate level of urban services
shall be defined as:

(1) Municipal sanitary sewer and water service meeting the requirements enumerated in the
Newberg comprehensive plan for provision of these services.

(2) Roads with an adequate design capacity for the proposed use and projected future uses.
Where construction of the road is not deemed necessary within the three-year time
period, the city shall note requirements such as dedication of right-of-way, waiver of
remonstrance against assessment for road improvement costs, or participation in other
traffic improvement costs, for application at the appropriate level of the planning
process. The city shall also consider public costs for improvement and the ability of the
city to provide for those costs.

FINDING: As explained below, public facilities will have adequate capacity to accommodate the
demands of the site.

Water: The property can connect to an existing 10-inch mainline that runs along Hwy 99W at the
property’s southern border, and will extend the line within Gueldner Drive on the site.

Private water line to Svendsen property: During the previous annexation application for this property in
2006 Frances Svendsen submitted a letter stating that she is on a City water line, which runs along the
eastern edge of tax lot 3216-900 and the property to the north (the Shepherd property). At that time a
condition was placed on the annexation approval that “The water line along the eastern edge of taxlot
3216-900 will need to be located at the time of development. The water service will need to be
protected, and an easement for the water line may be required.” That annexation application was rejected
by the voters and withdrawn by the applicant, so the condition no longer applies to this property.

As part of the current application the property owner, Bruce Thomas, has submitted a letter stating that
he objects to keeping this condition. He stated that Mrs. Svendsen did have an existing water line
running along the edge of Benjamin Road which began leaking. Mr. Thomas did give approval a few
vears ago to run the replacement line across his property in order to let Mrs. Svendsen avoid the extra
cost and complication of running a replacement water line along the edge of Benjamin Road, where
other utilities are located. He wrote that he expressly stated that he was granting no permanent rights and
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that the line would have to be removed when he developed the property in the future. He received no
compensation for this use of his property and has no written agreement with Mrs. Svendsen. He does not
mind leaving the line in place if it does not interfere with his rights or cause him expense but does not
want to be obligated to protect it.

Staff has verified that the Svendsen water meter is located at the corner of Hwy 99W and Benjamin
Road, where it connects to the 10 inch public water line along 99W. This means that the water line
extending across the Thomas property to the Svendsen house is a private water lateral and is not a public
water line. The location and protection of this private water line is a private matter between the two
parties. We recommend that the applicant work with Mrs. Svendsen and come to a mutually acceptable
agreement.

Storm water: Storm water drainage appears to primarily sheet flow to a drainage ditch along 99W.
Improvements to the storm water drainage system will be required upon development to mitigate the
additional demand on the system.

Sewer: Sewer service will be provided by connecting to the new line extended north by the Crestview
Crossing project and extended east within Gueldner Drive. At time of development, the developer will
need to verify the capacity of the Fernwood pump station. Improvements may be necessary. All public
sewer lines must be gravity flow.

Roads: The subject property is adjacent to Hwy 99W on its southern side and Benjamin Road on its
eastern side. Upon development, Hwy 99W shall be improved with curbs, gutters, and sidewalks.
Benjamin Road may require the dedication of additional right of way, and shall be improved with at least
a half-street improvement including curbs, gutters and sidewalks.

The Crestview Drive extension and the Gueldner Drive extension on the properties to the west must be
in place prior to development on this site. The applicant’s concept plan shows Gueldner Drive extending
to Benjamin Road, which is in accordance with the TSP. This connection would need to be made as far
north as possible to avoid impacting the Benjamin Road/Highway 99W intersection. The applicant’s
concept plan shows an additional road north of and parallel to Gueldner Drive, which provides access for
the residential lots. The actual street layout on the site will be determined before development occurs at
the subdivision or design review phase, whichever comes first.

A Traffic Impact Study was prepared for this project (plus the Gish and Kimball projects) by Lancaster
Engineering, which assumed that the Crestview Drive extension to Highway 99W would be built. The
proposed conceptual commercial and residential development on the site plus the Gish and Kimball
properties to the west are expected to generate a total of 8,306 new daily, and 847 new weekday PM
peak hour trips. Much of the traffic for the commercial center would not be new trips, but would be
pass-by or internal trips. This shows that this center will be primarily serving the residents of Newberg
and will reduce the number of overall vehicle miles traveled for the residents of Newberg. A total of
2,610 weekday daily and 242 weekday PM peak hour passby trips would be generated by the project,
and a total of 1,926 weekday internal trips and 192 weekday PM peak internal trips would be generated.
Details of the study methodology, findings, and recommendations are provided in the traffic impact
study report.
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One important point from the traffic study that has not been sufficiently emphasized to date is that
commercial development on this site will reduce the number of shopping trips that Newberg residents
currently need to make to Sherwood, McMinnville, Wilsonville, and other communities. One of the
primary goals of the State Transportation Planning Rule is to reduce vehicle miles traveled, and the
annexation and development of the commercial portion of this site would help meet this goal for the
residents of Newberg.

The study concludes that if the City of Newberg takes jurisdiction over Highway 99W then the
intersections at Highway 99W and Springbrook Road and Highway 99W and Crestview Drive will
operate acceptably and no mitigation will be required. This could only happen if the bypass was built
and the City agreed to take jurisdiction, however. The study found that if ODOT retains jurisdiction over
99W then both of these intersections would have unacceptable levels of service and mitigation would be
required. The study also found that the intersection of Crestview Drive and the east-west frontage road
(now Gueldner Drive) would operate unacceptably and would require mitigation, such as the
construction of a roundabout. The report stated that the mitigation for the Crestview/99W and the
Springbrook/99W intersections could include adding a third westbound travel lane on Highway 99W
between Crestview and Springbrook, or one northbound and one southbound travel lanes on
Springbrook Road.

ODOT has commented that the proposed zones do match the City’s comprehensive plan and that the
Bypass is included within the City’s TSP. The Bypass is not considered a planned improvement by
ODOT, however, because there is no funding plan in place. They comment that the TIS is therefore
flawed because its recommendations depend on the construction of the bypass by 2025 and the
downgrading of Hwy 99W to a District level highway. ODOT requested that action be deferred on the
annexation until the TIS can be corrected so that its recommendations can be used to support findings
that the annexation is consistent with the Transportation Planning Rule. DLCD has also commented that
the TIS analysis cannot depend on the construction of the Bypass, since ODOT has stated that the
construction of the bypass is not reasonably likely by 2025.

ODOT’s supplemental comments on June 12, 2008 referenced a 2005 LUBA decision (Just v. City of
Lebanon) that found that the Transportation Planning Rule does apply to zone changes that occur as part
of annexations, even though the zone changes correspond to the existing comprehensive plan
designations. ODOT’s interpretation appears to be correct, so the Transportation Planning Rule applies if
it is determined that the proposed annexation will have a significant effect on transportation facilities.
ODOT reiterated their request that the transportation studies be revised to not depend on the bypass, as
they do not consider it a planned facility because it is unfunded.

The TIS is intended to evaluate the annexation’s compatibility with the adopted Newberg TSP and the
State highway plan. Both of these plans include the Newberg-Dundee bypass, however, so the applicant
must include the potential impact of the bypass in their TIS analysis or the City would find that the
analysis is incomplete. The TIS must also consider the project’s impact on transportation facilities if the
bypass is not built, however. While the bypass is a planned facility in the State Highway Plan, by TPR
definitions it is not a “planned facility” and therefore cannot be relied on to mitigate the impacts of
development. Lancaster Engineering submitted a supplemental traffic impact analysis on June 11, 2008
for the adjacent Kimball property that addresses ODOT’s concerns. The supplemental analysis does not
rely on the bypass to mitigate transportation impacts.
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The supplemental traffic impact analysis examined the impact in the year 2025 of the development of the
Kimball property. The report pointed out that the Crestview/99W intersection is projected to operate
with a v/c ratio in excess of ODOT’s 0.70 standard in 2025 under background traffic conditions (with no
new development on the Kimball property). If the Kimball property is annexed into the city and
developed with the proposed zoning then it is projected to result in 36 additional trips through the
Crestview/99W intersection. This equates to an increase of approximately 0.65% over background traftic
levels. The supplemental report concludes that annexing this property and rezoning to the proposed City
zoning is not expected to have a significant effect upon any existing or planned transportation
improvements either with or without construction of the bypass, thus complying with the State’s TPR.
The Crestview improvements that are being completed by the Crestview Crossing project go beyond the
improvements called for in the City’s TSP, and the proportionate share costs that will be contributed by
development towards future capacity enhancements at Springbrook/99W will mitigate the traffic impacts
generated by development on the annexation site. ODOT’s supplemental comments dated July 3, 2008
acknowledged receipt of the supplemental traffic analysis and found that the report had been prepared
using methodologies that are acceptable to ODOT. ODOT also commented that they looked forward to
reviewing the findings regarding the Transportation Planning Rule issues, and pledged to continue to
work with the City of Newberg to address congestion issues on OR 99W that result from existing and
future proposed development.

The applicant, Bruce Thomas, submitted a traffic impact comment for his property on 7/3/08 referencing
the Lancaster Engineering supplemental traffic impact analysis that was recently submitted for the
Kimball property. The Lancaster study found that the 5.8 acre Kimball site would not have a signitficant
impact on transportation facilities, so the applicant has concluded that his smaller 5.3 acre parcel, which
will have less commercial area than the Kimball property, will have even less of an impact. Thisis a
reasonable assumption. ODOT submitted supplemental comments on July 3, 2008 that said that, in
general, the supplemental traffic analysis by Lancaster had been prepared using methodologies that are
acceptable to ODOT, and that they looked forward to revised findings regarding the Transportation
Planning Rule issues raised in previous comments.

If this site is annexed and developed then most of the trips that are generated will impact the Gueldner
Drive/Crestview intersection, the Crestview/99W intersection, and the Springbrook/99W intersection.
The developer of the Crestview Crossing project on the Gueldner parcel is currently designing (and will
construct) the Crestview Drive extension from Oxberg Lakes to 99W and the roundabout and eastward
extension of Gueldner Drive. The City is requiring the developer to oversize the Crestview Drive
extension and roundabout to meet year 2025 traffic conditions, including the expected development of
the Gish, Kimball and Thomas properties. ODOT is currently deeply involved with the City and the
Crestview Crossing developer in the design of these improvements. It is therefore reasonable to assume
that future development of this parcel will not trigger a need for further improvements at the
Gueldner/Crestview roundabout intersection or the Crestview/99W intersection, as both intersections are
being designed to accommodate the year 2025 build-out of the Gish, Kimball and Thomas properties.
The only remaining intersection of concern is the Springbrook/99W intersection.

The Springbrook/99W intersection does not currently meet ODOT’s v/c ratio standards. Development of
the Thomas property will add some trips to this intersection and would worsen the performance of the
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intersection if no mitigation was done. The City of Newberg has already identified this intersection as
one that needs improvement, however, and has charged recent developments in the area with impact fees
based on the number of trips they added to the intersection. The fees could be used for street
improvements that would improve the performance of the intersection, whether those improvements
were directly at the intersection or were for a nearby street (such as the future completion of Hayes
Street) that would reduce the number of trips at the Springbrook/99W intersection. The new Providence
Hospital paid towards the future Springbrook/99W intersection performance improvement based on their
trip generation estimates, and the Crestview Crossing development will also be required to pay towards
this performance improvement based on their trip generation estimates. The City will therefore require
that, upon development ot the Thomas site, the developer pays an impact fee based on trip generation
towards the performance improvement of the Springbrook/99W intersection. A refined traftfic study will
be required at the time of development to estimate trip generation based on the actual proposed
development (instead of on the conceptual development shown in the annexation application). This will
ensure that the impact of the development of the Thomas site on the Springbrook/99W intersection will
be mitigated by future improvements at or near the intersection.

State Transportation Planning Rule:
660-012-0060
Plan and Land Use Regulation Amendments
(1) Where an amendment to a fiunctional plan, an acknowledged comprehensive plan, or a land use regulation
would significantly affect an existing or planned transportation facility, the local government shall put in place
measures as provided in section (2} of this rule to assure that allowed land uses are consistent with the identified
function, capacity, and performance standards (e.g. level of service, volume to capacity ratio, etc.) of the facility. A
plarn or land use regulation amendment significantly affects a transportation facility if it would.:
(a) Change the functional classification of an existing or planned transportation facility (exclusive of
correction of map errors in an adopted plan);
(b) Change standards implementing a functional classification system, or
(¢} As measured at the end of the planning period identified in the adopted transportation system plan:
(A} Allow land uses or levels of development that would result in types or levels of travel or access
that are inconsistent with the functional classification of an existing or planned transportation
facility;
(B} Reduce the performance of an existing or planned transportation facility below the minimum
acceptable performance standard identified in the TSP or comprehensive plan; or
(C) Worsen the performance of an existing or planned transportation facility that is otherwise
projected to perform below the minimum acceptable performance standard identified in the TSP
or comprehensive plan.

Finding: The zone change that will automatically occur upon annexation into the city is not a
comprehensive plan amendment. A relatively recent LUBA ruling (Just v. City of Lebanon), however,
found that the zone change upon annexation could be considered a land use regulation amendment. The
Transportation Planning Rule would therefore apply to the project if it is determined that the proposed
annexation will have a significant effect on transportation facilities.

The question then becomes whether or not the annexation would significantly affect an existing or
planned transportation facility. The annexation would not change the functional classification of a
facility or change standards implementing a functional classification system. If there was no mitigation
then the annexation would worsen the performance of the existing Springbrook/99W intersection, whickh
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already performs below ODOT’s standards. The City has already established a precedent for mitigation
of traffic impacts at the Springbrook/99W intersection, however, and this site was conditioned to
mitigate the traffic impact as part of the UGB amendment process. The Providence Hospital project has
paid an impact fee and the Crestview Crossing project will pay an impact fee for transportation
improvements based on the number of trips that the project adds to the Springbrook/99W intersection.
The developer of the Gish and Kimball properties will pay a similar impact fee based upon the number
of trips that the Gish and Kimball developments would add to the Springbrook/99W intersection. The
impact fee will be used for improvements at the intersection or for improvements to nearby roads that
would reduce the number of trips at the Springbrook/99W intersection. The completion of the Hayes
Street/Providence Drive connection is an example of the type of improvement that would reduce the
amount of traffic at the Springbrook/99W intersection. The Lancaster supplemental traffic analysis,
which excluded the impact of the proposed bypass, found that annexation and development of the
adjacent Kimball property would not have a significant effect on an existing or planned transportation
improvement. Since the Lancaster study found that the 5.8 acre Kimball site would not have a significant
impact on transportation facilities, the applicant has concluded that his smaller 5.3 acre parcel, which
will have less commercial area than the Kimball property, will have even less of an impact. This is a
reasonable assumption. The Thomas property annexation would therefore not have a significant impact
on transportation facilities, thus complying with the TPR.

(2) Where a local government determines that there would be a significant effect, compliance with section (1) shall
be accomplished through one or a combination of the following:
(a) Adopting measures that demonstrate allowed land uses are consistent with the planned function,
capacity, and performance standards of the transportation facility.
(b) Amending the TSP or comprehensive plan to provide transportation facilities, improvements or
services adequate to support the proposed land uses consistent with the requirements of this division; such
amendments shall include a funding plan or mechanism consistent with section (4) or include an
amendment to the transportation finance plan so that the facility, improvement, or service will be provided
by the end of the planning period.
(¢) Altering land use designations, densities, or design requirements to reduce demand for automobile
travel and meet travel needs through other modes.
(d) Amending the TSP to modify the planned function, capacity or performance standards of the
transportation facility.
(e} Providing other measures as a condition of development or through a development agreement or
stmilar funding method, including transportation system management measures, demand management or
minor transportation improvements. Local governments shall as part of the amendment specify when
measures or improvements provided pursuant to this subsection will be provided.
(3) Notwithstanding sections (1) and (2} of this rule, a local government may approve an amendment that would
significantly affect an existing transportation facility without assuring that the allowed land uses are consistent
with the function, capacity and performance standards of the facility where:
(a) The facility is already performing below the minimum acceptable performance standard identified in
the TSP or comprehensive plan on the date the amendment application is submitied;
(b} In the absence of the amendment, planned transportation facilities, improvements and services as set
Jforth in section (4) of this rule would not be adequate to achieve consistency with the identified function,
capacity or performance standard for that facility by the end of the planning period identified in the
adopted TSP,
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(¢) Development resulting from the amendment will, at a minimum, mitigate the impacts of the amendment
in a manner that avoids further degradation to the performance of the facility by the time of the
development through one or a combination of transportation improvements or measures;
(d) The amendment does not involve property located in an interchange area as defined in paragraph
AidicCi; and
(e) For affected state highways, ODOT provides a written statement that the proposed funding and timing
for the identified mitigation improvements or measures are, at a minimum, sufficient to avoid further
degradation to the performance of the affected state highway. However, if a local government provides the
appropriate ODOT regional office with written notice of a proposed amendment in a manner that
provides ODOT reasonable opportunity to submit a written statement into the record of ‘the local
government proceeding, and ODOT does not provide a written statement, then the local government may
proceed with applying subsections (a) through (d) of this section.
(4) Determinations under sections (1)-(3) of this rule shall be coordinated with affected transportation facility and
service providers and other affected local governments.
(a) In determining whether an amendment has a significant effect on an existing or planned transportation
facility under subsection (1)(c) of this rule, local governments shall rely on existing transportation
facilities and services and on the planned transportation facilities, improvements and services set forth in
subsections (b) and (¢} below.
(b) Outside of interstate interchange areas, the following are considered planned facilities, improvements
and services:
(A) Transportation facilities, improvements or services that are funded for construction or
implementation in the Statewide Transportation Improvement Program or a locally or regionally
adopted transportation improvement program or capital improvement plan or program of a
transportation service provider.
(B) Transportation facilities, improvements or services that are authorized in a local
transportation system plan and for which a funding plan or mechanism is in place or approved.
These include, but are not limited to, transportation facilities, improvements or services for which:
transportation systems development charge revenues are being collected; a local improvement
district or reimbursement district has been established or will be established prior to
development; a development agreement has been adopted; or conditions of approval to fund the
improvement have been adopted.
(C) Transportation facilities, improvements or services in a metropolitan planning organization
(MPO) area that are part of the area's federally-approved, financially constrained regional
transportation system plan.
(D) Improvements to state highways that are included as planned improvements in a regional or
local transportation system plan or comprehensive plan when ODOT provides a written statement
that the improvements are reasonably likely to be provided by the end of the planning period.
(E) Improvements to regional and local roads, streets or other transportation facilities or services
that are included as planned improvements in a regional or local transportation system plan or
comprehensive plan when the local government(s) or transportation service provider(s)
responsible for the facility, improvement or service provides a wrilten statement that the facility.
improvement or service is reasonably likely to be provided by the end of the planning period.
(¢) Within interstate interchange areas, the improvements included in (bj(A)-(C) are considered planned
facilities, improvements and services, except where:
(4) ODOT provides a written statement that the proposed funding and timing of mitigation
measures are sufficient to avoid a significant adverse impact on the Interstate Highway system,
then local governments may also rely on the improvements identified in paragraphs (bj(D) and
(E} of this section; or
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(B) There is an adopted interchange area management plan, then local governments may also rely
on the improvements identified in that plan and which are also identified in paragraphs (b)(D)
and (E) of this section,
{d) As used in this section and section (3):
(A) Planned interchange means new interchanges and relocation of existing interchanges that are
authorized in an adopted transportation system plan or comprehensive plan;
(B) Interstate highway means Interstates 5, 82, 84, 105, 205 and 405; and
(C) Interstate interchange area means:
(i) Property within one-half mile of an existing or planned interchange on an Interstate
Highway as measured from the center point of the interchange; or
(ii) The interchange area as defined in the Interchange Area Management Plan adopted
as an amendment to the Oregon Highway Plan.
(e) For purposes of this section, a written statement provided pursuant to paragraphs (b)(D), (B)(E) or
(c)(4) provided by ODOT, a local government or transportation facility provider, as appropriate, shall be
conclusive in determining whether a transportation facility, improvement or service is a planned
transportation facility, improvement or service. In the absence of a written statement, a local government
can only rely upon planned transportation facilities, improvements and services identified in paragraphs
(b)(A)-(C) to determine whether there is a significant effect that requires application of the remedies in
section (2).

Finding: Sections 2-4 are not applicable because, as determined above, the annexation will not have a
significant effect on an existing or planned transportation facility.

In general, with the improvements included in the transportation plan and traffic mitigation measures,
adequate transportation facilities will be available to serve the proposed use.

(C) Findings documenting the availability of police, fire, parks, and school facilities and services
shall be made to allow for conclusionary findings either for or against the proposed annexation.
The adequacy of these services shall be considered in relation to annexation proposals.

Finding: Police services are currently provided to the area by Yamhill County Sheriff’s Office. Fire
service is provided by Newberg Rural Fire District. The proposed annexation will shift police and fire
services to the city. The annexation and development of the property will generate additional needs for
police and fire services. The annexation and development also will generate additional revenues to pay
for those services, including property tax revenues, franchise fee revenues, and cigarette and liquor tax
revenues. Recent growth in these revenues has increased to the point that four additional police officers
are proposed in the General Fund budget for FY08-09. However, property tax limitations have capped
the growth in assessed value on existing and new properties within the city. Because of this, property
tax revenues have not increased sufficiently to cover existing and new needs for public safety personnel.
The Budget Committee’s proposed budget for FY08-09 would fund an additional three officers with a
public safety fee vet to be established. If this fee is established, then this annexed property also would
pay. With this fee, annexation and development of this property should generate sufficient revenue to
cover increased public safety service needs. The residential development of the property may also
increase the demand for parks and school facilities, which will be partially offset by the system
development charges for parks and the school construction excise tax.
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(D) The burden for providing the findings for divisions (A4), (B} and (C) of this section is placed upon
the applicant.

FINDING: The applicant has provided written findings for this section.

(E) The City Council may annex properties where urban services are not and cannot practically be
made available within the three year time frame noted in division (B) above, but where
annexation is needed to address a health hazard, to annex an island, to address sewer or water
connection issues for existing development, to address specific legal or contract issues, to annex
property where the timing and provision of adequate services in relation to development is or
will be addressed through legislatively adopted specific area plans or similar plans, or to
address similar situations. In these cases, absent a specific legal or contractual constraint, the
Council shall apply an interim zone, such as a limited-use overlay, that would limit development
of the property until such time as the services become available.

FINDING: This criterion is not applicable to this property.

NDC § 151.267 Comprehensive Plan and Zoning Designations

(A)  The comprehensive plan map designation of the property at the time of annexation shall be
used as a criterion fo determine whether or not the proposed request complies with the
Newberg comprehensive plan. A redesignation of the comprehensive plan map may be
requested concurrent with annexation. The proposed redesignation shall then be used to
determine compliance with the Newberg comprehensive plan.

(B) Upon annexation, the area annexed shall be automatically zoned to the corresponding land use
zoning classification which implements the Newberg comprehensive plan map designation.
The corresponding designations are shown in the table below. The procedures and criteria of
§ 151.122 shall not be required.

Comprehensive Plan Appropriate Zoning Classification

Classification

oS Any zoning classification

LDR R-1

MDR R-2

HDR R-3

COM C-1, C-2, or C-3 as determined by the Director
MIX C-2, M-1, or M-2 as determined by the Director
IND M-1, M-2, or M-3

PQ Any zoning classification

P/PP Any zoning classification
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(C) If a zoning classification is requested by the applicant for other than that described in division
(B) of this section, the criteria of § 151.122 shall apply. This application shall be submitted
concurrently with the annexation application.

(D) In the event that the annexation request is denied, the zone change request shall also be
denied. (Ord. 96-2451, passed 12-2-96)

Finding: The applicant has requested zoning designations of R-1, R-2 and C-2 that exactly match the
comprehensive plan designations on the site. They are therefore not required by the Newberg
Development Code to address the criteria under § 151.122, which are the criteria for a comprehensive
plan map amendment or zoning map amendment. The zone change from County to City zoning is an
automatic change and is not a zoning map amendment because the zones match the comprehensive plan
designations. This is significant because the criteria for § 151.122 (below) call for the applicant to make
findings addressing the State Transportation Planning Rule. Newberg’s development code does not
require the applicant to make findings addressing the State Transportation Planning Rule if the requested
zones match the comprehensive plan designations.

NDC § 151.122(3) Procedures for Comprehensive Plan Map and Zoning Map Amendments — Amendment
Criteria
(a) The proposed change is consistent with and promotes the goals and policies of the Newberg
comprehensive plan and this code;
(b) Public facilities and services are or can be reasonable made available to support the uses allowed by
the proposed change.
(¢c) Compliance with the State Transportation Rule (OAR 660-012-0060) for proposals that significantly
affect transportation facilities.

Timing Consideration:
NDC § 151.263 Annexation Procedures
All annexation requests approved by the City Council shall be referred to the voters in accordance
with the requirements of this code and O.R.S. 222.
(4) Annexation elections are normally scheduled for the biennial primary or general elections
which are held in May and November of even numbered years. Applications for annexation shall be
filed with the Planning Division before 5:00 p.m. on October 1 for a primary ballot election in May
and before 5:00 p.m. on April 1 for a general ballot election in November. An applicant may request
that the Council schedule an annexation ballot measure for a special election date. Applications
proposed for review at a special election must be filed with the city eight months prior to the
proposed special election date. Filing of an annexation application and having the application
deemed complete does not obligate the city to place the annexation question before the voters at any
particular election. This division does not obligate the city to process an annexation application
within any time frame not required by ordinance or state statute.
(B)  The application shall be processed in accordance with the Type Il processing procedures
outlined in this code. Once the Director receives a completed application for annexation, he/she
shall schedule a recommendation hearing before the Planning Commission. The Planning
Commission shall make a recommendation to the City Council as to whether or not the application
meets the criteria contained in § 151.262. This decision shall be a quasi-judicial determination and
not a legislative determination. The Planning Commission may also recommend denial of an
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application based upon a legislative perception of the request even though the findings support and
would allow annexation. A decision to recommend denial of an annexation, even though the findings
support the request, shall be specifically stated in the record and noted as a legislative
recommendation separate and apart from the quasi-judicial recommendation.

(C)  Following the Planning Commission hearing, the Director shall schedule a City Council
hearing to consider the request. The City Council shall conduct a quasi-judicial hearing and
determine whether or not the application meets the criteria contained in § 151.262. The hearing at
the City Council shall be considered a new hearing. If additional testimony is submitted, the Council
may, at its own discretion, return the application to the Planning Commission for further review and
recommendation. The City Council may also deny an application based upon a legislative
perception of the request even though the findings support and would allow annexation. A decision
to deny an annexation, even though the findings support the request, shall be specifically stated in
the record and noted as a legislative recommendation separate and apart from the quasi-judicial
recommendation.

(D) If the City Council approves the annexation request, the proposal may, at the City Council’s
sole discretion, be placed before the voters of the city as follows:

(1) The biennial primary or general elections which are held in May and November of even
numbered years, or

(2)  An available special election.

Recommendation: The applicant has requested that this annexation application be approved by the City
Council and placed before the voters at the November 4, 2008 election. If the Council approves the
annexation they are not bound to place the annexation on the next available ballot. The decision on when
to send an approved annexation to the ballot is at the City Council’s sole discretion. In this case statf
recommends that the Planning Commission discuss the timing issue and make a recommendation to the
City Council based on what they think is in the best interests of the city. Pros: If all three annexation
applications (Gish, Kimball, and Thomas) are sent to the ballot at the same time then the benefits of the
Gueldner Drive extension to Benjamin Road could be shown. The November 2008 election will have a
large voter turnout, which may improve the chances for approval of the annexations. Cons: This
annexation is conditional on the approval of the Gish and Kimball annexations, which may confuse the
voters. Also, if either of the other annexations fail then this annexation also would not be approved,
despite a potential positive vote. The Planning Commission recommends that this annexation be placed
on the November 2008 ballot.

CONDITIONS OF APPROVAL
ANX-08-003

The following conditions of approval apply to the annexation of the property located at 4821 and
4825 E. Portland Road, Yamhill County Tax Lot 3216-900.

» A refined traftfic study out to year 2025 will be required showing the actual
development proposed at that time. No direct access to Highway 99W will be allowed.
The traffic study should refine the existing study based on the actual development
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proposal and determine the number of trips that this development would add to the
Springbrook/Hwy 99W intersection.

* Upon future development of the property, the development shall contribute its share,
based on traffic volume, of the future cost of capacity improvements to the
Springbrook Rd/Hwy 99W intersection.

= A 30 ft building setback along the north property line will be required upon
development of the site.

= A 20 foot wide dense buffer will be required along the Benjamin Road commercial
frontage of the site to block light, noise and sight. The buffer could include vegetative
elements, a wall, and a berm.

= The SC (stream corridor) overlay on the NE corner of the site shall be delineated at the
top of bank or 50 feet from the wetland, whichever is greater.

» The location and protection of the Svendsen private water line is a private matter
between the Thomases and Mrs. Svendsen. Upon development, the property owner
shall discuss this issue with Mrs. Svendsen or subsequent owner to seek a mutually
acceptable solution.

* Development shall follow best management practices for storm drainage as outlined in
the letter from James Bennett to the Yamhill County Board of Commissioners dated
1/30/06.

= Upon development, verify the capacity of the Fernwood Road sanitary sewer pump
station and upsize if necessary. All public sewer lines must be gravity flow. Complete
street frontage improvements along Hwy 99W and Benjamin Road. The Crestview
Drive extension from Oxberg Lakes to 99W, and the eastward extension of Gueldner
Drive, must be in place at the time of development

» Existing homes to connect to sewer and water or be removed within two years of
annexation.
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EXHIBIT “C”: LEGAL DESCRIPTION

Newberg Newberg Surveying, Inc
1205 NE Evans
McMinnville, OR 97128
(503)-474-4742+ (503)-474-3752 FAX

Newberg Annexation File # ANX-08-003

Legal Description
Annexation Map
Tax Lot 900

Tax Map 3216

A parcel of land located within the Sebastian Brutscher DLC #51, in portions of
the Northwest 1/4 Section 15, and the Northeast 1/4 Section 16, Township 3
South, Range 2 West, Willamette Meridian in Yamhill County, Oregon being
more particularly described as follows:
Beginning at the intersection point of the easterly margin of Benjamin
Road (#54) with the North line of the Sebastian Brutscher Donation Land
Claim #51 said point bears South 88° 50" 15" West 757.13 feet from the
Northeast corner of said Denation Land Claim; thence southerly along the
easterly margin of Benjamin Road South 5° 18 32" East 64 30 feet:
thence South 0° 00 38” East 421.91 feet to the northerly margin of the
Pacific Highway 99W; thence along the northerly margin of Pacific
Highway 99W South 82° 42" 46" West 40 32 feet to the point of
intersection of the westerly margin of Benjamin Road with the northerly
margin of that strip of land retained by the State of Oregon as described in
Book 87, Page 89 Yamhili County Deed Records; thence South 76° 20
33" West 414.31 feet to the easterly margin of land described in Book 286,
Page 129 (Hutchens) Yamhill County Deed Records, said boundary also
being the easterly boundary of that land described and recorded in Film
Volume 263, Page 1789 and referred to as Exhibit “"A” recorded in Film
Volume 257, Page 1875 Yamhill County Deed Records; thence leaving
the northerly margin of Pacific Highway 99W, North 0° 28 43" West
587 64 feet more or less along the easterly margin of Kimbali property to
the North boundary of the Sebastian Brutscher Donation Land Ciaim:
thence North 88° 507 15" East 401.48 feet to the westerly margin of
Benjamin Road; thence North 88" 50" 15" East 40.16 feet to the Point of
Beginning, containing 5 5 Acres more or less.
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EXHIBIT “D”: COMPREHENSIVE PLAN MAP
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EXHIBIT “E”: PROPOSED ZONING MAP
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H ’ ORDINANCE No. 2008-2702

AN ORDINANCE DECLARING PROPERTY LOCATED AT 4821 &
4825 E. PORTLAND ROAD, YAMHILL COUNTY TAXLOT 3216~
900, BE ANNEXED INTO THE CITY OF NEWBERG AND
WITHDRAWN FROM THE NEWBERG RURAL FIRE PROTECTION
DISTRICT SUBJECT TO A PUBLIC VOTE, AND AUTHORIZING
AND DIRECTING THE CITY ELECTIONS OFFICER TO CERTIFY
TO THE YAMHILL COUNTY CLERK A BALLOT TITLE FOR THE
MEASURE TO BE SUBMITTED TO THE ELECTORATE OF THE
CITY OF NEWBERG FOR THEIR APPROVAL OF AN ANNEXATION
FOR THIS SAME PROPERTY

RECITALS:

Bruce and Valerie Thomas submitted an application for annexation and consent to annex on
April 1, 2008 for property located at 4821 & 4825 E. Portland Road, Yambhill County tax lot
3216-900.

After proper notice, on August 4, 2008, the City Council held a public hearing on the item:
accurately stated objections to jurisdiction, bias, and ex-parte contact; considered public
testimony; examined the record; heard the presentation from staft and the applicant;
examined and discussed the appropriate criteria to judge the project (as listed in the statt
report); considered all relevant information regarding the item; and deliberated.

On August 4, 2008, the City Council adopted Order 2008-0015 which affirmed that the
annexation as conditioned met the applicable Newberg Development Code criteria.

The City of Newberg Charter requires that territory may be annexed into the City of Newberg
only upon approval by a majority vote among the electorate of the City.

The applicant has requested, and the Planning Commission has recommended, that this
matter be placed before the voters at the November 4, 2008 general election.

THE CITY OF NEWBERG ORDAINS AS FOLLOWS:

b

The question of annexing the property shown in Exhibit “A” and described in Exhibit “B”
shall be submitted to the electorate of the city at the November 4, 2008 special election.
Exhibits “A” and “B” are hereby adopted and by this reference incorporated.

The City Council directs that all costs associated with placing the item on the ballot be paid
for by the applicant/owners. This includes but is not limited to noticing, signage, advertising,
and costs assessed by the Yamhill County Clerk to place the item on the ballot. Owners may
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be required to place monies in escrow to cover the costs of election(s).

3. The City Elections Officer is hereby authorized and directed to certify to the Yambhill County
Clerk the ballot title for the annexation measure to be placed before the voters. Further, the
City Elections Officer is directed to give all necessary notices of the ballot title and do all
other necessary acts and deeds which may be required to place the matter before the voters of
the City of Newberg at said election.

4. The City Attorney is directed to have prepared and review the explanatory statement which
shall be submitted to the Yambhill County Clerk with the ballot title. Such explanatory
statement shall be filed with the City Elections Officer and the City Elections Officer is
further directed to certify this explanatory statement to the Yambhill County Clerk.

h

The City Elections Officer is authorized to do all other necessary acts and deeds which may
be required to conduct the election concerning this measure.

6. Should this annexation request and the adjacent Gish property and Kimball property
annexation requests be approved by a majority of the electorate of the City of Newberg at the
identified election date, the property shown in Exhibit “A™ and described in Exhibit “B”,
shall be annexed and withdrawn from the Newberg Rural Fire Protection District, and the
following events will occur:

A. The City of Newberg land use inventory data and GIS data, including the
comprehensive plan map and zoning map, will be updated to reflect the new
addition.

B. The Recorder of the City of Newberg is hereby authorized and directed to make
and submit to the Secretary of State, the Department of Revenue, the Yambhill
County Elections Officer, and the Assessor of Yamhill County, a certified copy of
this ordinance.

» EFFECTIVE DATE of this ordinance is 30 days after the adoption date, which is: September 17, 2008.
ADOPTED by the City Council of the City of Newberg, Oregon, this 18" day of August, 2008,
by the following votes:

AYE: S NAY: 1 (CURRIER) ABSENT: ( ABSTAIN: 0 VacanT: 1

- ~

Norma L. Alley, City Recorder

ATTEST by the Mayor this 21" day of August, 2008,
7
| = o
~—“Bob Andréws, Mayor
LEGISLATIVE HISTORY
By and through _Planning Commission Committee at 6/12/2008 & 7/10/2008  meetings.
ROBUmISE BImn) fdate)

Exhibits:
Exhibit “A™ Annexation Map
Exhibit “B™: Legal Description
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EXHIBIT “B”: LEGAL DESCRIPTION

Newberg Newberg Surveying, Inc
1205 NE Evans
McMinnville, OR 97128
(503)-474-4742+ (503)-474-3752 FAX

Newberg Annexation File # ANX-08-003
Barch 31, 2008

Legal Description
Annexation Map
Tax Lot 800

Tax Map 3216

A parcel of land located within the Sebastian Brutscher DLC #51. in portions of
the Northwest 1/4 Section 15, and the Northeast 1/4 Section 18, Township 3
Scuth, Range 2 West, Willamette Meridian in Yamhill County, Oregon being
more particularly described as follows:
Beginning at the intersection point of the easterly margin of Benjamin
Road (#54) with the North line of the Sebastian Brutscher Donation Land
Claim #51 said point bears South 38" 50" 15" West 757.13 feet from the
Nertheast corner of said Donation Land Claim; thence southerly along the
easterly margin of Benjamin Road South 5° 18" 32" East 64 .30 feet:
thence South 0° 00 39" East 421.91 feet to the northerly margin of the
Facific Highway 98W, thence along the northerly margin of Pacific
Highway 98W South 827 42" 46" West 40.32 feet to the point of
intersection of the westerly margin of Benjamin Road with the northerly
nargin of that strip of land retained by the State of Oregon as described in
ock 87, Page 69 Yamhill County Deed Records; thence South 787 2¢/
3" West 414.31 feet to the easterly margin of land described in Book 286,
Page 129 (Hutchens) Yamhill County Deed Records, said boundary also
being the easterly boundary of that land described and recorded in Film
Yolume 283, Page 1789 and referred to as Exhibit "A” recorded in Film
Volume 257, Page 1875 Yamhill County Deed Records; thence leaving
the northerly margin of Pacific Highway 98W, North 0° 297 43" West
587.64 feet more or less along the easterly margin of Kimball property to
the North boundary of the Sebastian Brutscher Donation Land Claim;
thence North 88° 507 15" East 401 48 feet to the westerly margin of
Benjamin Road; thence North 88° 50" 15" East 40.16 feet to the Point of
Beginning, containing 5.5 Acres more or less.

S

ok

26438

City of Newberg: OrpDE { 2
ASCWPSFILESTILES ANX 2008 ANX-08-003 Thomas Thomas RCA Onder 2008-0015.Ordinance 2008-2702.doc Page 4

ned-adms Data WP PLAN



