City of

0.
~Newberg

UPDATED - CITY COUNCIL AGENDA

AUGUST 5, 2013
7:00 P.M. MEETING
PUBLIC SAFETY BUILDING TRAINING ROOM (401 EAST THIRD STREET)

I CALL MEETING TO ORDER

1. ROLL CALL

I1l. PLEDGE OF ALLEGIANCE

IV. CITY MANAGER’S REPORT

V. PUBLIC COMMENTS
(30 minutes maximum, which may be extended at the Mayor’s discretion, with an opportunity to speak
for no more than 5 minutes per speaker allowed)

VI. CONSENT CALENDAR

1. Consider a motion adopting Resolution No. 2013-3067 approving an increase in the FireMed
Membership Fee from $45.00 to $52.00, effective September 1, 2013.

2. Consider a motion approving the July 1, 2013, City Council meeting minutes.

VIl. PUBLIC HEARINGS

1. Consider a motion tentatively approving the vacation of right-of-way property on Ninth Street
and directing staff to prepare an ordinance for final consideration.
(Legislative Hearing)

2. Consider a motion adopting Resolution No. 2013-3062 approving a hardship request for water
service to 4001 and 4213 NE Aspen Way.
(Administrative Hearing)

3. Consider a motion adopting Resolution No. 2013-3063 approving the sale of a portion of city
property to ODOT for right-of-way purposes.
(Administrative Hearing)

The Mayor reserves the right to change the order of items to be considered by the Council at their meeting. No new items will be heard after 11:00
p.m., unless approved by the Council.
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VIIl. EXECUTIVE SESSION

Executive Session pursuant to ORS 192.660(2)(h) to consult with counsel concerning the legal
rights and duties of a public body with regard to current litigation or litigation likely to be filed —
concerning personnel issue.

IX. COUNCIL BUSINESS

X. ADJOURNMENT

ACCOMMODATION OF PHYSICAL IMPAIRMENTS: In order to accommodate persons with physical impairments, please notify the City
Recorder’s Office of any special physical or language accommodations you may need as far in advance of the meeting as possible and no later than
48 business hours prior to the meeting. To request these arrangements, please contact the City Recorder at (503) 537-1283. For TTY services please
dial 711.

Council accepts comments on agenda items during the meeting. Fill out a form identifying the item you wish to speak on prior to the
agenda item beginning and turn it into the City Recorder. The exception is land use hearings, which requires a specific public
hearing process. The City Council asks written testimony be submitted to the City Recorder before 4:30 p.m. on the preceding
Wednesday. Written testimony submitted after that will be brought before the Council on the night of the meeting for consideration
and a vote to accept or not accept it into the record.

The Mayor reserves the right to change the order of items to be considered by the Council at their meeting. No new items will be heard after 11:00
p.m., unless approved by the Council.
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DATE ACTION REQUESTED: August 5, 2013

Order Ordinance __  Resolution XX Motion Information
No. No. No. 2013-3067

: . . Contact P P for thi
SUBJECT: FireMed membership fee increase from M%r:igrc]: Fer;(r éoﬁ:ger) e
$45.00 to $52.00 effective with open enrollment Dept.: Fire
September 1, 2013 File No.:

RECOMMENDATION:

Adopt Resolution No. 2013-3067 granting the City Manager the authority to increase Newberg FireMed
annual rates from $45.00 to $52.00.

EXECUTIVE SUMMARY:

Newberg Fire Department began offering FireMed ambulance memberships within the Newberg Fire
Department Ambulance Service Area (ASA) in July 1994. The FireMed program is a voluntary program
that ensures that individuals and families will have no out-of-pocket expenses when they use the ambulance
service. Newberg Fire Department’s ASA encompasses the Newberg and Dundee areas. The initial annual
fee for FireMed in 1994 was $45.00 and that fee has never changed. Including Newberg Fire Department
there are four (4) ambulance service areas in Yamhill County and all of them offer a FireMed program. The
other three (3) are McMinnville Fire Department, Sheridan Fire District, and West Valley Fire District.
They charge $70.00, $60.00, and $55.00 respectively. Newberg FireMed currently provides coverage in
about 70% of the State of Oregon through reciprocal agreements.

FISCAL IMPACT:

Raising the FireMed annual membership fee from $45.00 to $52.00 will increase revenue by an estimated
$6,000.00 to $7,000.00 per FireMed year (November 1 — October 31).

STRATEGIC ASSESSMENT:

Advanced and basic life support ambulance services are expensive. A Newberg FireMed membership is an
affordable way for individuals and families to protect themselves from large out-of-pocket ambulance
expenses. For example, a patient has a $1,500.00 ambulance bill. Her health insurance pays 80%. The
patient’s out-of-pocket balance would be $300.00. With a Newberg FireMed membership, the 80% health
insurance payment is considered payment in full. If this patient is a FireMed member and has no health
insurance, she owes nothing. Her bill is considered paid in full.
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oQovwbors#E  ResoLUTION No. 2013-3067

A RESOLUTION INCREASING THE FIREMED ANNUAL MEMBERSHIP
FEE FROM $45.00 TO $52.00 EFFECTIVE SEPTEMBER 1, 2013

RECITALS:
1. Newberg Fire Department is operating an ambulance service.
2. Newberg Fire Department has had a FireMed ambulance membership program since July, 1994.

3. The City wishes to increase the FireMed membership fee from $45.00 to $52.00.

4. This is the first FireMed fee increase since the program was implemented in July, 1994.

THE CI1TY OF NEWBERG RESOLVES AS FOLLOWS:
1. The City of Newberg is authorized to operate a FireMed Ambulance Membership Program.

2. Effective September 1, 2013, the FireMed annual membership fee will increase from $45.00 to
$52.00.

» EFFECTIVE DATE of this resolution is the day after the adoption date, which is: August 6, 2013.
ADOPTED by the City Council of the City of Newberg, Oregon, this 5" day of August, 2013.

Norma 1. Alley, MMC, City Recorder

ATTEST by the Mayor this 8" day of August, 2013.

Bob Andrews, Mayor
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DATE ACTION REQUESTED: August 5, 2013

Order _ Ordinance ___ Resolution Motion XX Information

No. No. No.

SUBJECT: Approve the July 1, 2013, City Council | Contact Person (Preparer) for this

Meeting minutes. Motion: Norma Alley, City Recorder
Dept.: Administration

RECOMMENDATION:

Approve City Council minutes for preservation and permanent retention in the City’s historical records.

EXECUTIVE SUMMARY:

The City of Newberg City Council held a public meeting and minutes were recorded in text. In accordance
to Oregon State Records Management law, the City of Newberg must preserve these minutes in hard copy
form for permanent retention.

FISCAL IMPACT:

None.

STRATEGIC ASSESSMENT:

None.
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CITY OF NEWBERG COUNCIL MINUTES

JULY 1, 2013
7:00 PM MEETING
PUBLIC SAFETY BUILDING TRAINING ROOM (401 EAST THIRD STREET)

An Executive Session pursuant to ORS 192.660(2)(a) relating to the employment of a public officer (city attorney recruitment) was
held during the work session at 6:00 p.m. preceding the meeting. Councilor Ryan Howard recused himself and all remaining
councilors and the mayor were present; no action was taken and no decisions were made.

l. CALL MEETING TO ORDER
Mayor Bob Andrews called the meeting to order at 7:09 PM.
1. ADMINISTRATION OF OATH OF OFFICE

Mr. Terrance Mahr administered Councilor Denise Bacon’s Oath of Office.

1. ROLL CALL

Members Present: Mayor Bob Andrews Denise Bacon Mike Corey
Ryan Howard Stephen McKinney Bart Rierson
Lesley Woodruff

Staff Present: Daniel Danicic, City Manager Terrance Mahr, City Attorney
Norma Alley, City Recorder DawnKaren Bevill, Minutes Recorder

Barton Brierley, Planning & Building Director
Others Present: Mark Grier
V. PLEDGE OF ALLEGIANCE
The Pledge of Allegiance was performed.
V. CITY MANAGER’S REPORT

Mr. Daniel Danicic, city manager, reported the South Industrial Urban Growth Boundary went before the
Yamhill County Commissioners last week with a second reading scheduled for July 11, 2013, for formal
consideration. The Oregon Special Olympics will be held July 12-14, 2013, and Mayor Andrews has sent out
an invite to each mayor in Oregon for the first Mayor’s Bocce Cup. Dirt is being moved at Highway 219 and
Wilsonville Road for the Bypass. Mr. Danicic recognized DawnKaren Bevill for her six years of service to the
City of Newberg as a minutes recorder.

V1. PUBLIC COMMENTS

Mr. Mark Grier has been a Newberg citizen since 1978. He lives adjacent to Sportsman Air Park, with Hwy.
219 on the north and the Bypass construction on the south. On the Oregon Department of Transportation
(ODOT) diagram, ODOT plans on placing a traffic barrier at the Hwy. 219 and Second Street intersection
making it a right turn only intersection, leaving everyone in that area with only one intersection to exit. He
asked if there are any plans to make a controlled intersection at Everest Street and Hwy. 219. Mayor Andrews
answered he is unsure where the city is in their discussion with ODOT regarding signalizing that intersection.
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He encouraged Mr. Grier to address the same issue with the Traffic Safety Commission at their next meeting on
July 8, 2013, as the City Council will look to them for a recommendation on a traffic light.

VIl. APPOINTMENTS

1. Consider appointing Tony Roos and Austin Christensen to the Newberg Traffic Safety
Commission.

MOTION: Rierson/Bacon appointing Tony Roos and Austin Christensen to the Newberg Traffic Safety
Commission. Motion carried (7 Yes/0 No).

2. Consider appointing Matthew Fortner to the Newberg Planning Commission.

MOTION: Bacon/Rierson appointing Matthew Fortner to the Newberg Planning Commission. Motion
carried (7 Yes/O No).

VIII. CONSENT CALENDAR

1. Consider a motion adopting Resolution No. 2013-3056 authorizing the city manager to enter an
agreement to purchase computer hardware and facilitate installation of hardware.

2. Consider a motion adopting Resolution No. 2013-3057 authorizing the city manager to enter an
agreement to purchase computer software.

3. Consider a motion adopting Resolution No. 2013-3058 authorizing the city manager to execute
an IGA with ODOT for the Mabel Rush Safe Routes to School project and a related IGA with
the Newberg School District.

4, Consider a motion approving the June 3, 2013, City Council meeting minutes.

MOTION: McKinney/Rierson adopting Resolution No. 2013-3056 authorizing the city manager to enter
into an agreement to purchase computer hardware and facilitate installation of hardware; Resolution No. 2013-
3057 authorizing the city manager to enter into an agreement to purchase computer software; Resolution No.
2013-3058 authorizing the city manager to execute an IGA with ODOT for the Mabel Rush Safe Routes to
School project and a related IGA with the Newberg School District; and approving the June 3, 2013, amended
City Council meeting minutes. Motion carried (7 Yes/0 No).

IX. PUBLIC HEARINGS

Consider a motion adopting Ordinance No. 2013-2762 authorizing a well at 1829 Waterfront
Street and a continuance of a non-conforming hardship residence.
(Legislative Hearing)

Mayor Andrews introduced the legislative hearing in its first reading and called for any conflicts of interest or
abstentions; none appeared.

Mr. Barton Brierley, planning & building director, presented the staff report (see official meeting packet for full
report). Mr. Brierley prepared an amendment that would add an emergency clause if council so chooses. Staff
recommended adoption of Ordinance No. 2013-2762.
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Mr. Steve Wozniak stated he would like to finalize plans with ODOT, signing over the property to them, and
start the payment process in order for him to begin construction.

MOTION:  Corey/Bacon adopting Ordinance No. 2013-2762 authorizing a domestic well and a
continuance of a non-conforming hardship residence at 1829 Waterfront Street with the emergency clause, to be
read by title only, and waive the second reading. Motion carried (7 Yes/O No).

X. NEW BUSINESS

Consider a motion adopting Resolution No. 2013-3059 establishing a policy regarding motorist
information follow-up signs on city streets.

Mr. Barton Brierley, planning & building director, presented the staff report accompanied by a PowerPoint
presentation (see official meeting packet for full report). Staff recommended adoption of Resolution No. 2013-
3059.

Councilor Denise Bacon asked whether approval is by the state or the city first. Mr. Brierley replied the
standard procedure is the state will approve it contingent upon them having a follow up sign.

MOTION: McKinney/Corey adopting Resolution No. 2013-3059, establishing a policy regarding motorist
information follow-up signs on city streets. Motion carried (7 Yes/O No).

XI.  COUNCIL BUSINESS

Mayor Andrews spoke of his trip to Washington, D.C. to speak with the legislative delegation regarding the
Newberg-Dundee Bypass requesting to raise $37.9 million in additional funding to optimize phase one of the
Bypass as well as adding dollars to Chehalem Park and Recreation District for trail activities. The group met
with all of the delegation except for Representative Walden and Representative Bonamici’s staff was able to
arrange an interview with the third highest ranked policy person from the U.S. Department of Transportation.
The district one delegate and two senators were very supportive.

Mr. Terrance Mahr, City Attorney, handed out a guest opinion article by Roger Currier in the June 19, 2013,
Newberg Graphic regarding Otis Springs (see official meeting packet for article). Mr. Currier raised a few
issues regarding publications for sale of property. Mr. Mahr explained the statute states advertising in
publications must be one week prior and the Newberg Graphic only publishes on Wednesdays, so staff will
publish two weeks in advance of the meeting. Mr. Mahr plans on publishing a follow up in the Legal Bulletin.
XIl.  ADJOURNMENT

Meeting adjourned at 8:11 PM

ADOPTED by the Newberg City Council this 5™ day of August, 2013

Norma I. Alley, MMC, City Recorder
ATTEST by the Mayor this day of August, 2013.

Bob Andrews, Mayor
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DATE ACTION REQUESTED: August 5, 2013

Order Ordinance __  Resolution Motion XX Information
No. No. No.

. . : Contact P P for thi
SUBJECT: Vacation of the Ninth Street right-of- | yotions steve Oroos avep
way portion dedicated to the City between Industrial | pept.: Planning & Building
Parkway and Highway 219. File No.: VAC-11-002

HEARING TYPE: [XILEGISLATIVE []JQUASI-JUDICIAL []NOT APPLICABLE

RECOMMENDATION: Take public testimony regarding support for or objections to the proposed right-
of-way (ROW) vacation, and the effect the proposed vacation may have on the market value of abutting
properties. Consider the merits of the vacation and the requirements of ORS 271.130. Based on the
testimony received to date, staff recommends that the City Council make a motion to tentatively approve the
vacation, conditional upon Airpark Properties, LLC, supplying by November 5, 2013, legal descriptions and
exhibits prepared by a surveyor of the area to be vacated and any necessary utility and access easements as
noted in the previous July 5, 2011, tentative approval. Direct staff to prepare an ordinance for final approval
after the exhibits and utility easements have been reviewed by staff.

EXECUTIVE SUMMARY::

Right-of-way map:

Blue outline = proposed city vacation
Yellow outline = proposed access easement
Green area = 9th St. ROW owned by ODOT,
not being vacated

Proposed £/
rig ht-of-way I,r" 1
vacation i

N
] (_a' :
Proposed | |

public access
eas ement
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Background: InJanuary, 2011, Airpark Properties, LLC, represented by Jerry Dale, and the Norman Family
Trust, represented by Gerald and Sandra Norman, submitted an application (file # VAC-11-002) requesting
the City vacate the portion of the Ninth Street right-of-way (ROW) between Industrial Parkway and
Highway 219. Their properties are the only properties abutting the proposed vacation area. Both property
owners consented to the vacation, as did other nearby property owners in the affected area of the vacation.
The City Council held a public hearing on July 5, 2011, and concluded the right-of-way dedicated to the
City was no longer necessary as a street and should be vacated, as long as necessary utility easements and
access easements had been created. The Council made a motion tentatively approving Ordinance No. 2011-
2742, vacating the right-of-way conditional upon the applicant supplying any necessary utility and access
easements along with legal descriptions and exhibits prepared by a surveyor of the area to be vacated.
Council directed staff to prepare an ordinance including the right-of-way and easement exhibits for final
approval.

In order to finalize the vacation, the property owners were required by the tentative approval to grant each
other an access easement to Industrial Parkway over a portion of the vacated right-of-way. The two parties
could not come to an agreement on the easement. On June 20, 2012, John Bridges, representing the Norman
Family Trust, sent the City a letter withdrawing the Norman's consent for the vacation application (Exhibit
“A”). On July 9, 2012, Jerry Dale, a member of Airpark Properties, LLC, sent the city a letter saying the
vacation was still in the best interests of the city and asking the city to proceed with the vacation without the
consent of the Normans (Exhibit “B”).

On August 20, 2012, the City Council decided to take the vacation proposal off the table, and schedule a
public hearing for October 15, 2012, to take public testimony and re-evaluate the proposal. Notice was
mailed to property owners in the affected area. Letters have been received from two property owners
objecting to the vacation (Exhibit “A”, Norman and Swonger letters) and one letter has been received
supporting the vacation (Exhibit “B”, Airpark Properties, LLC, letter). On October 15, 2012, the City
Council postponed the hearing until February 19, 2013, to allow the property owners additional time to
discuss the proposal. Staff met with both parties on December 12, 2012, to see if an agreement could be
reached. The discussions did not result in such an agreement. On February 19, 2013, the Council postponed
the hearing to May 6, 2013, to allow the property owners additional time. On May 6, 2013, the Council
postponed the hearing until June 17, 2013, because of a full agenda in May. On June 17, 2013 the Council
postponed the hearing until August 5, 2013 at the request of the Normans. The abutting property owners
were advised that the deadline for new written testimony was July 22, 2013, and the deadline for rebuttal of
that testimony was July 29, 2013. As of the writing of this report (July 17, 2013) no new testimony had been
received.

Process: Vacation without consent: ORS 271.130 allows a city to vacate public right-of-way without the
consent of abutting property owners under certain conditions. However, the vacation cannot be completed if:
e The owners of a majority of the affected area, computed on the basis provided in ORS 271.080,
object in writing to the vacation.
e The vacation will substantially affect the market value of the abutting property, unless the City
provides for paying damages. Provisions for paying such damages may be made by a local
assessment, or in such other manner as the city charter may provide.

ORS 271.130: Vacation on city governing body’s own motion; appeal.

(1) The city governing body may initiate vacation proceedings authorized by ORS 271.080
and make such vacation without a petition or consent of property owners. Notice shall be given as
provided by ORS 271.110, but such vacation shall not be made before the date set for hearing, nor
if the owners of a majority of the area affected, computed on the basis provided in ORS 271.080,
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object in writing thereto, nor shall any street area be vacated without the consent of the owners of
the abutting property if the vacation will substantially affect the market value of such property,
unless the city governing body provides for paying damages. Provision for paying such damages
may be made by a local assessment, or in such other manner as the city charter may provide.

(2) Two or more streets, alleys, avenues and boulevards, or parts thereof, may be joined in
one proceeding, provided they intersect or are adjacent and parallel to each other.

(3) No ordinance for the vacation of all or part of a plat shall be passed by the governing
body until the city recording officer has filed in the office of the city recording officer or indorsed on
the petition for such vacation a certificate showing that all city liens and all taxes have been paid on
the lands covered by the plat or portion thereof to be vacated.

(4) Any property owner affected by the order of vacation or the order awarding damages or
benefits in such vacation proceedings may appeal to the circuit court of the county where such city
is situated in the manner provided by the city charter. If the charter does not provide for such
appeal, the appeal shall be taken within the time and in substantially the manner provided for taking
an appeal from justice court in civil cases. [Amended by 1995 ¢.658 §101]

271.080 Vacation in incorporated cities; petition; consent of property owners.

(excerpt) The real property affected thereby shall be deemed to be the land lying on either
side of the street or portion thereof proposed to be vacated and extending laterally to the
next street that serves as a parallel street, but in any case not to exceed 200 feet, and the
land for a like lateral distance on either side of the street for 400 feet along its course
beyond each terminus of the part proposed to be vacated. Where a street is proposed to be
vacated to its termini, the land embraced in an extension of the street for a distance of 400
feet beyond each terminus shall also be counted.

Staff expects the City Council will hear public testimony at the August 5, 2013, hearing regarding support
for and objections to the proposed vacation and the effect the vacation may have on the market value of
abutting properties.

Written objections criteria: If the owners of a majority of the affected area object in writing to the
vacation then it cannot proceed (a map of the affected properties is shown in Exhibit “C”).

Finding: The city has received objections in writing from the Norman Family trust (12.5% of the
affected area) and from Darlene Swonger (25% of the affected area). This means that owners of 37.5%
of the affected area have objected in writing to the vacation as of the writing of this report. This is less
than a majority of the affected area, so the written objections do not prevent the vacation from
proceeding.

Market value criteria: If the vacation is determined to substantially affect the market value of the
abutting properties then the vacation cannot proceed unless the City Council provides for paying
damages.

Finding: The northern abutting property owner, Airpark Properties, LLC, is in favor of the vacation.
The southern abutting property owner, the Norman Family Trust, has submitted testimony that the
vacation would reduce the value of their property so this finding will focus on the impact to the Norman
property. There are many factors that can affect the value of a property, so this finding will try to
determine what would change after the proposed vacation and what impact those changes would have on
the market value of the property:

e (Gain additional property: If the ROW is vacated then the area reverts to the property that
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originally dedicated the ROW. The Norman's existing site is approximately 37,350 square feet,
and the Yamhill County Tax Assessor's database estimates that the market value of the land is
$214,053.00 (or $5.73 per square foot). The vacation would add approximately 3,500 square feet
to the site. Using the tax assessor's market value per square foot, this means that the additional
property from the ROW vacation may be worth approximately $20,000.00. Most of this
additional property will have a utility easement over it, so that could affect the value. We don't
know how up to date the tax assessor's estimate is, so the actual value may be higher or lower
than our calculation. It does seem clear that gaining approximately 3,500 square feet of property
would increase the market value of the Norman's property, so this factor has a positive effect.

e Front yard setback eliminated: The M-2 light industrial zone requires that buildings and
parking areas be setback at least 20 feet from the front property line. Any property line that abuts
a street is a front property line. There is no side setback requirement. The Ninth Street property
line of the Norman's site is a front property line, so there is a 20 foot setback required from this
line. The front setback is a significant restriction on the development of the site. The vacation
would move the northern property line of the Norman's site north between 10-30 feet (it is
curved), and change it from a front property line to a side property line. This means there would
no longer be a 20 foot setback required from the northern property line, which removes a
significant restriction. The vacation would remove the 20 foot setback from the existing
property, which would increase the usable area and design flexibility of the site, and improve the
ability to maneuver around the site. This factor should have a positive effect on the market value
of the site.

e Dual access: The Norman's property currently has a driveway access on Industrial Parkway, and
has the ability to add a driveway access on 9th Street. Some of the testimony that was submitted
expressed concern that the 9th Street vacation would significantly reduce the value of the
Norman's property by removing the ability to build a drive-through building on the site
(essentially a showroom for large equipment, where the equipment could be driven into the
building from the parking lot and then north out of the building onto 9th Street). The testimony
seemed to assume that the existing street improvements in the 9th Street ROW would be
removed. The city would not remove the 9th Street improvements as part of the vacation,
however, so the paving would remain unless removed by the property owner. The Norman's site
could still add a drive-through building, where equipment could be driven north out of the
building onto the paved portion of the Norman's property and out to Industrial Parkway through
the public access easement. The vacation appears to have a neutral effect on this aspect of the
Norman's property, as the property would retain the ability to have dual access.

e Parking: The existing 9th Street ROW has room for approximately 14 parallel parking spaces.
These are not ideal parking spaces, since the street is not improved to its full width and is
currently a dead end street without a turnaround. These spaces are not the property of either
abutting property owner; they are public parking spaces that can be used by anyone, including
both abutting property owners. Other businesses in the neighborhood sometimes park vehicles in
the 9th Street ROW and use the area for vehicle storage and display. If the northern abutting
property is developed then their driveway onto the 9th Street ROW will remove 2-3 on-street
public parking spaces. If the southern abutting property develops a driveway onto the 9th Street
ROW then their driveway will remove approximately 2-3 on-street public parking spaces.

o If the 9th Street ROW is vacated then its public on-street parking would no longer exist,
as the ROW would revert to private property. The half-street improvement would not be
removed, however, so the paving and curb would remain. A public access easement (25
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feet wide by 40 feet deep) would be placed over the center of the ROW to provide access
to Industrial Parkway for both parcels. The vacation would increase the ability of the
Norman's to develop additional private off-street parking on their site, since the vacation
would increase the size of the site and eliminate the front setback from 9th Street. The
effect of the vacation on parking appears to be neutral, as the loss of public on-street
spaces that may be used by anyone is offset by gaining additional property and the
elimination of the front setback from 9th Street, which allows the Norman's to develop
more private parking on their site.

e Buffer: The existing 9th Street ROW does provide a 60 foot wide buffer between the properties
to the north and south. If the ROW is vacated then some or all of the ROW will have a utility
easement over it. There are public and franchise utility lines in the ROW, though their exact
locations have not yet been determined. Public utility easements are typically 15 feet wide. Ata
minimum, there would be a 15 foot wide public utility easement in the vacated ROW. No
structures can be built in an easement. It is more likely that the public utility easements will
cover 30-40 feet of the width of the vacated ROW, and it may turn out to be simplest to place a
public utility easement over the entire vacated area so that precisely locating the utility lines is
not necessary. If the ROW is vacated then the public utility easement will continue to provide
some buffer between the northern and southern properties. The effect of the vacation on the
buffer appears to be neutral or slightly negative. While it is difficult to place a value on the
potential difference in the buffer area, it seems less significant than the increase in value from
the additional property and from the elimination of the front setback from 9th Street.

e Sign: The Norman's site has a freestanding sign near Highway 219, which has good visibility
north and south on 219. The submitted testimony stated that the sign was valuable to the
business and helped bring in new customers, and there is no doubt that is true. It is hard to see,
however, how the proposed vacation of the city's 9th Street ROW would reduce the visibility of
the sign from Highway 219 (see the right of way map exhibit). The east end of the 9th Street
right of way is owned by ODOT, and is not being vacated.

e Maintenance: The city currently owns the street improvements and the streetlight in the 9th

Street ROW, and pays PGE for maintenance and power for the streetlight. The Norman Family
Trust, as the adjacent property owner, is required to maintain the sidewalk along their 9th Street
frontage. If the sidewalk developed a tripping hazard, for example, then the Normans would be
required to repair that section of sidewalk.
If the 9th Street ROW is vacated as proposed then the city would no longer maintain the
pavement or streetlight. Airpark Properties would be required to contact PGE and cover the cost
of disconnecting and removing the streetlight prior to the recording of the vacation. If the
Normans wanted the streetlight to remain in place after the proposed vacation then they would
be responsible for the cost of power and maintenance for the streetlight.

The Council should listen to public testimony, consider the merits of the vacation and the requirements of
ORS 271.130, and make a motion to either: 1) Tentatively approve the vacation without the consent of one
abutting property owner, conditional upon Airpark Properties, LLC supplying by November 5, 2013, legal
descriptions and exhibits prepared by a surveyor of the area to be vacated and any necessary utility and
access easements as noted in the previous July 5, 2011, tentative approval. Direct staff to prepare an
ordinance for final approval after the exhibits and utility easements have been submitted and reviewed by
staff; or 2) withdraw the July 5, 2011, tentative approval and end consideration of the vacation.
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City staff recommends that this segment of the Ninth Street right of way is no longer needed as a public
street, and that utility easements can protect the public interest in the existing utility lines. A public access
easement can be created prior to the vacation to provide access to both properties from Industrial Parkway.
Staff expects that the vacation will slightly increase the market value of both abutting properties. The city
would no longer need to maintain this section of Ninth Street if it was vacated. On the whole, city staff
believes that the proposed vacation is in the public interest.

FISCAL IMPACT: There is potential for a small positive impact if the vacated area is developed, as the
City would collect development fees and property taxes. There is potential for a negative impact if the City
were required to pay damages if the vacation substantially affected the market value of abutting properties.
If the City Council decision is appealed then there would be some cost to the City to defend the decision.

STRATEGIC ASSESSMENT: The property is no longer needed as a public street, as ODOT has extended
Industrial Parkway to the north and installed a traffic light to control access to Highway 219. Utility
easements can protect the public interest in the existing utility lines, and a public access easement will
provide access to both properties from Industrial Parkway. The Council previously heard testimony
regarding the vacation (when it was initiated by the abutting property owners) and tentatively approved the
vacation. Vacation of the right-of-way will return the property to the abutting owners and allow them to
develop the property in the future. The city could be required to pay damages if the vacation substantially
affected the market value of abutting properties. The vacation will probably increase the market value of
abutting properties, so the risk of the City needing to make provisions for paying damages is probably small.
The City Council will have to weigh that risk against the public benefit of proceeding with the vacation.
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ALLYN E. BROWN
JOHN T, BRIDGES
STEPHEN C. PALMER
TRUMAN A. STONE
RICHARD P. BROWN

DONALD O. TARLOW
Retired

BROWN, TARLOW, BRIDGES
PALMER & STONE PC

Attorneys at Law

EXHIBIT "A"
OBJECTIONS TO THE VACATION

RECEIVED

Initiak

SIS E. FIRST STREET
NEWBERG, OREGON 97132
TELEPHONE: (503) 538-3138

FACSIMILE: (503) 538-9812

www.newberglaw.com

June 20, 2012

City of Newberg
414 East First Street
P.O. Box 970
Newberg, OR 97132

Re:  Vacation of Ninth Street Right-of-Way
Motion #2011-2742

To Whom it May Concern:

My client, Gerald Norman, as Trustee of the Norman Family Trust, was one of the applicants as well
as persons consenting to the vacation of Ninth Street between Industrial Parkway and Highway 219.
My client now withdraws his application and consent regarding the proposed street vacation.

If you have any questions, please do not hesitate to contact me.

Yours truly,

BROWN, TARLOW. BRIDGES, PALMER & STONE, P.C.

[ '

John T. Bridges
ITB:ao
cc: Gary Norman
Jerry Dale of Airpark Properties, LLC
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ALLYN E. BROWN
JOHN T. BRIDGES
STEPHEN C. PALMER
TRUMAN A. STONE
RICHARD P. BROWN

DONALD O. TARLOW
Retired

BROWN, TARLOW, BRIDGES

PALMER & STONE PC
Attorneys at Law

515 E. FIRST STREET
NEWBERG, OREGON 97132
TELEPHONE: (503)538-3138

FACSIMILE: (503)538-9812
www.newb .com

October 11, 2012
*Hand-Delivered and sent via email to barton.brierley@newbergoregon.gov

Barton Brierley, AICP
City of Newberg

P.O. Box 970
Newberg, OR 97132

Re:  File No. VAC-11-002
Dear Mr. Brierley:

As you are aware, our office represents the Norman Family Trust, owners of property located at 900
Industrial Parkway. Normal Floorcovering, and several tenant businesses operate out of a building on site.
As you will note from a letter that I have enclosed with this letter, the Normans have been actively
attempting to either build a stand-alone, separate building, or add on to their current building as a build to
suit for additional tenants.

Some might initially believe, by vacating 9" Street, and giving the Normans an additional 2,800 square feet
you would help them market their property. That is not the case. In fact 9™ Street as it exists currently,
provides many attributes that make the Norman property more flexible to lease. Many of those attributes
are discussed in the attached letter of Mary Martin Miller who is the commercial listing agent.

If the City does desire to vacate the street, it will have a substantial negative impact on the value of the
Normans’ property. A current interested tenant, would be unable to use the property for a drive-thru storage
facility for sophisticated agribusiness equipment of a mobile nature. The size of such a piece of equipment
is approximately the size of a semi-truck. The tenant desires to park the vehicle inside a building, as a result
of the need to maintain and protect the sophisticated equipment. However the size of such equipment, does
not allow for it to easily maneuver backwards or around tight corners, so an entry through the current
Norman parking lot with the capacity to exit onto 9™ Street, or vice versa, is imperative to his consideration
of the site.
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Barton Brierley, AICP

Re:  File No. VAC-11-002
October 11, 2012

Page 2

The right-of-way has valuable improvements, and will have more when the neighbor improves their parcel.
When the Normans built their building, they improved 9™ Street’s frontage with curbs, gutters and sidewalks
along their frontage. As the neighbor develops their frontage, they will make the same improvements. This
will add additional parking to benefit the Normans’ property.

If the City deems it necessary to vacate this road, we will pay for and obtain an appraisal to precisely value
the substantial change in value by elimination of the right-of-way and the improvements thereon. We have
attempted to avoid that to this point, simply because commercial appraisals generally cost several thousand
dollars. Effectively we would need to do two appraisals, one at its current size and attributes including the
improved road, and a second one based upon the vacation of the road and the additional square footage
attached to the Norman property. The cost of that appraisal would be additional damages, which would
further reduce the value of the Norman property (82,000-$3000 for each appraisal). We wish to avoid doing
this, and would encourage the City Council to deny the vacation.

Yours truly,

BROWN, TARLOW, BRIDGES, PALMER & STONE PC

cc: Gary Norman

City of Newberg: RCA MOTION Page 9
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( MILLER CONSULTING GROUP, LLC

COMMERCIAL AND INVESTMENT REAL ESTATE SERVICES

October 8, 2012

Mr. and Mrs. Gary Norman
Norman’s Floorcovering
900 Industrial Parkway,
Newberg, Oregon 97132

CC: John Bridges, Attorney at Law,
Brown, Tarlow, Bridges, Palmer and Stone, PC

Dear Gary:

You have asked me to let you know what I think as a commercial real estate professional
regarding your property located at 900 Industrial Parkway in Newberg and the potential of a 9®
Street extension vacation that is adjacent to your property.

As you know, we have been marketing your property for the last year to find a tenant for the
addition to your building in a “build to suit” scenario as shown in the attached RMLS listing. We
have done this without a real estate sign on the property, since you did not want any confusion to
arise about the operation of your own business there. We are continuing to market the property
and have had some interest. Through the course of that marketing effort, we have met with four
potential tenants who were interested in the space. Two of these tenants have been
agribusinesses.

We currently have one potential agribusiness tenant who is interested in the flexibility that you
can give by providing some special door height on the addition, and the ability to allow for a
door on both sides of the building so that they can have better access for their equipment to get in
and out of the building. Essentially, they would like to drive their equipment through the
building.

For this particular tenant, the 9" Street extension will be of benefit, since it meets their need.
Without the road, their equipment will not be able to maneuver around the site.

The retention of the right of way, in general, provides value to you and your business and for any
tenant as follows:

PO Box 1076
Newberg, Oregon 97132-8076
503.740.9200 | mary@millerconsultin

www.millerconsultinggroup.net
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MILLER CONSULTING GROUP, LLC

There may be more flexibility to attract a larger pool of potential tenants
Maintenance of the property would be kept up by the City

It provides additional off-site parking

Dual accesses

Additional frontage

The right of way acts as a buffer

Preserves sight line to signage that is major contributor to your business and can also
provide value to tenants

It is estimated that the current half street improvement of the 9" Street extension gives you
approximately 14 additional parking spaces along the street. If the interested party who wants
the special doors installed were to take the space, we estimate that you may lose 2-3 parking
spaces along the street if the extension stays there. Given that scenario, you would still have
about 11-12 parking spaces along the street.

The “Build to Suit” also could be leased by more than one tenant, so the additional parking along
the street could be of value to your tenants, The building could be gartitioned so that one
business faces the current parking lot, while the other could face 9™ Street. Again, the flexibility
adds value.

The right-of-way also provides a buffer and preserves sight line to the signage.

You have mentioned to me that the sight line to your sign on the front side or your building is of
critical importance to your business. You have demonstrated that you get more than 20% of your
business from people finding your business through your current signage on your building.

The value of that signage and the ability for customers to see it from the road can be a value in
perpetuity which I would think is a far greater value to you over time than any additional rent
from a tenant,

Vacating the street, however, will substantially impact your ability to attract and retain the type
of tenants that we have been marketing for over the last year and will affect your property value.

Please consult a licensed commercial real estate appraiser to get the precise value impact that a
street vacation could have on your property.

Sincerely,

G }
WAl Ly, /WAL LR,

Mary Martin Miller, CCIM
Principal Broker/Owner
Miller Consulting Group, LLC

Street Vacation & 900 Industrial Parkway Page 2 of 2
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| Presented By: Mary Martin Miller Agent Full
Miller Consulting Group, LLC

Phone: 503-740-9200  E-mail: marv@millerconsultingaroup.net
| COMMERCIAL LEASE Status: ACT  10/5/2012 7:12:00 PM
| ML#: 11118520 Area: 156
| Addr:900 INDUSTRIAL PKWY Ste/Unit#:
| City: Newberg Zjp: 97132
| Map Coord: 713EM Zoning: M2

County: Yamhill Tax ID: R3220DD00100

| PropType: INDUSTR
Legal: LOT 1 AIRPARK BUSINESS COMPLEX = .86 ACRES

| Internet/Address/No Blog/No AVM: Y/ Y/
|
. - ]
BUILDING INFORMATION
Apx Tot Avl SQFT: 5300 Divide Y/N: Y Min. Div. SQFT: 2500 Max. Contig. SQFT: 5300 SQFT Type: RSF
Apx Ofc SQFT: Apx Whse SQFT: Apx Mfg SQFT: Apx Retail SQFT:
¥Yr Built: 2012/ TO-SUIT Parking: 6 Parking Ratio: Parking Desc: ON-SITE
#Stories / #Buildings: 171 Celling HT in FT: 20 Telecom. Access: Available
Truck Dr: 14 /DOCK Dock Helight: Door Height: Loading:
Present Use: WAREHSE, INDUSTR Features:
LEASE INFORMATION
Perf Lngth of Lease: 5-10YRS Base Lease Rate: $8.40 CoopComm: % 3 Comm Differs: N
Electic Incld: N/ Gas Incld: N/
Water/Sewer Incld: N/ Janitorial Incld: N/
Insurance Incld: N/ RE Tax Incld: N/
Cams Included: N/ Tl Allowance: Negotialbe
Other Utilities Incld: N/ Lessee Operating Exp:
Pricing Comments: Build to suit. $8.40ann/sf for whse up to $12.00 ann/sf office
For Sale: NO// Doc Avail: Lease Type: 3NETLSE
REMARKS -
Xst/Dir: Hwy 219 from Newberg toward St Paul, Industrial Pkwy on right
Private: This build to suit can be what you need. Flex, office showroom or retail space. Pricing flexible depending on what you design.
Public: Up to 5300 RSF (will demise to 2500 RSF) in this build to suit opportunity that offers design choices. High visibility with good

access & parking. Proposed building w/20 ft eaves. Can have whse, showroom, office flex, your choice. Landlord has multiple
choices for design with builder to custom build.

LAND INFORMATION
Rd Surface: PAVED Lot Size: 20K-.99AC Rd Frontage: 100
Lot Dimensions: Approx. Lot SQFT: Acres: 0.86
Topography: LEVEL Soll Cond: UNKNOWN

UTILITIES INFORMATION
Heat: Cool: Volts: Amps:
Utilities: SWR-AVL, WATER
BROKER /AGENT INFORMATION

BRCD:  MILRO1 Office: Miller Consulting Group, LLC Phone: 503-740-9200 Fax: 503-336-6545
LPID: MARTINMM Agent: Mary Martin Miller Phone: 503-740-9200 Cell/Pgr: 503-740-9200
Agent E-mail:  mary@marymartinmiller.com Agent Ext:
Co-LPID: Co-BRCD: Co-Agent: CoPh:
List: 9/30/2011 Exp: 9/30/2013 Show:  APTONLY, 24HR-NC
Tran: 10/1/2012 Owner: Phone:

LEASE INFORMATION
Leased: Leased SQFT: CoopAG: CoopOF: Phone:
Leased: Leased SQFT: CoopAG: CoopOF: Phone:
Leased: Leased SQFT: CoopAG: CoopOF: Phone:
Leased: Leased SQFT: CoopAG: CoopOF: Phone:
Leased: Leased SQFT: CoopAG: CoopOF: Phone:

© RMLS™ 2012. ALL RIGHTS RESERVED. - INFORMATION NOT GUARANTEED AND SHOULD BE VERIFIED.
SQUARE FOOTAGE IS APPROXIMATE & MAY INCLUDE BOTH FINISHED & UNFINISHED AREAS - CONSULT BROKER FOR INFO.
SCHOOL AVAILABILITY SUBJECT TO CHANGE.

City of Newberg: RCA MOTION Page 12
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City Of Newberg RECEIVED
Planning & Building Department

PO Box 970 0CT 2012
Newberg, OR. 97132

File # VAC-11-002 Initial:

In regards to the City Of Newberg Planning & Building Dept
proposed street vacation of Ninth St,
I do object to the vacation of Ninth St without both adjacent

property owners approval.

_ . >y QL0/2 -
signature / ate
J33 @jwéi’w Rd] KoMy ]
address G d ) / CJ(

Page 13
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EXHIBIT "B"
SUPPORT FOR THE VACATION

Airpark Properties LL.C RECEIY TED
P O Box 248 i v .1
Newberg, OR 97132

July 9, 2012 Initial: ___ '/

Barton Brierley
Planning Director
City of Newberg, OR

RE: 9th Street Vacation
Dear Barton:

In July of 2011 the City Council approved, with conditions, the vacation of East 9" Street
that lies between Industrial Parkway and Highway 219. In trying to meet those
conditions the Norman Family Trust (co-petitioner and owner of the south abutting
property) has made what we believe are unreasonable demands of Airpark Properties
LLC (co-petitioner and owner of the north abutting property) for completing the vacation.
As a consequence of our refusal to meet their demands they have withdrawn their
consent.

We believe the vacation of this portion of East 9" Street is in the best interest of the City
and serves the public good. We therefore ask that the City initiate the vacation of that
portion of East 9" Street that lies between Industrial Parkway and Highway 219 under the
provisions of ORS 272.130. We further ask that the City reserve a 25 ft by 40 ft Public
Access, east of Industrial Parkway and centered on East 9" Street, for the benefit of the
public and to provide access to both abutting properties.

Yours Truly,

AIRPARK PROPERTIES, LLC
I\L AA / AL P
,..: L _.{ " B
férry Dale
Member
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EXHIBIT "C"
MAP OF THE AFFECTED AREA
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B &)
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Ninth Street Vacation - affected area

Number

O 00O NO UL b WN P

B R R R R R
a U WN KL O

Address

2901 E. Sth St.

832S. Springbrook Rd.

905 S. Wilsonville Rd.

1001 S. Wilsonville Rd.

900 Ind. Pkwy

1000 Ind. Pkwy

901 Ind. Pkwy

1005 Ind. Pkwy

1005 Ind. Pkwy, C100

1005 Ind. Pkwy, PO box 517
1005 Ind. Pkwy, PO box 517
2900 E. Sth St.

2800 E. 9th St.

2771E. Sth St.

2803 E. Sth St.

2901 E. Sth St.

Owner

Airpark Prop. LLC
Darlene Swonger Trust
Donald Brooks

Cecil & Clara Brown Trust
Norman Family Trust
Frank Harris

William & Margaret Thurman
Jarrett Rose

Lisa Shepherd

PC Electric LLC

NW Leasing & Aquis.

R. &S. Olson

Jamie L. Nibler Trust
Newberg Bus. Ctr. LLC
9th St. Hangars LLC
Airpark Prop. LLC

Total affected area =

Affected area
(square feet)

21,198

74,802

3,562

11,850

37,350

17,252

17,867

15,914

2,342

1,261

1,261

20,051

8,607

13,460

2,504

49,552

298,833

% of total

affected area

7.1%
25.0%
1.2%
4.0%
12.5%
5.8%
6.0%
5.3%
0.8%
0.4%
0.4%
6.7%
2.9%
4.5%
0.8%
16.6%

100%
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EXHIBIT "D"
FULL TEXT OF OREGON REVISED STATUTES 271.080 - 271.230

VACATION

271.080 Vacation in incorporated cities; petition; consent of property owners. (1) Whenever any
person interested in any real property in an incorporated city in this state desires to vacate all or part of any
street, avenue, boulevard, alley, plat, public square or other public place, such person may file a petition
therefor setting forth a description of the ground proposed to be vacated, the purpose for which the ground is
proposed to be used and the reason for such vacation.

(2) There shall be appended to such petition, as a part thereof and as a basis for granting the same, the
consent of the owners of all abutting property and of not less than two-thirds in area of the real property
affected thereby. The real property affected thereby shall be deemed to be the land lying on either side of the
street or portion thereof proposed to be vacated and extending laterally to the next street that serves as a
parallel street, but in any case not to exceed 200 feet, and the land for a like lateral distance on either side of
the street for 400 feet along its course beyond each terminus of the part proposed to be vacated. Where a
street is proposed to be vacated to its termini, the land embraced in an extension of the street for a distance
of 400 feet beyond each terminus shall also be counted. In the vacation of any plat or part thereof the
consent of the owner or owners of two-thirds in area of the property embraced within such plat or part
thereof proposed to be vacated shall be sufficient, except where such vacation embraces street area, when, as
to such street area the above requirements shall also apply. The consent of the owners of the required
amount of property shall be in writing. [Amended by 1999 ¢.866 §2]

271.090 Filing of petition; notice. The petition shall be presented to the city recorder or other recording
officer of the city. If found by the recorder to be sufficient, the recorder shall file it and inform at least one
of the petitioners when the petition will come before the city governing body. A failure to give such
information shall not be in any respect a lack of jurisdiction for the governing body to proceed on the
petition.

271.100 Action by city governing body. The city governing body may deny the petition after notice to
the petitioners of such proposed action, but if there appears to be no reason why the petition should not be
allowed in whole or in part, the governing body shall fix a time for a formal hearing upon the petition.

271.110 Notice of hearing. (1) The city recorder or other recording officer of the city shall give notice
of the petition and hearing by publishing a notice in the city official newspaper once each week for two
consecutive weeks prior to the hearing. If no newspaper is published in such city, written notice of the
petition and hearing shall be posted in three of the most public places in the city. The notices shall describe
the ground covered by the petition, give the date it was filed, the name of at least one of the petitioners and
the date when the petition, and any objection or remonstrance, which may be made in writing and filed with
the recording officer of the city prior to the time of hearing, will be heard and considered.

(2) Within five days after the first day of publication of the notice, the city recording officer shall cause
to be posted at or near each end of the proposed vacation a copy of the notice, which shall be headed,
“Notice of Street VVacation,” “Notice of Plat Vacation” or “Notice of Plat and Street VVacation,” as the case
may be. The notice shall be posted in at least two conspicuous places in the proposed vacation area. The
posting and first day of publication of such notice shall be at least 14 days before the hearing.

(3) The city recording officer shall, before publishing such notice, obtain from the petitioners a sum
sufficient to cover the cost of publication, posting and other anticipated expenses. The city recording officer
shall hold the sum so obtained until the actual cost has been ascertained, when the amount of the cost shall
be paid into the city treasury and any surplus refunded to the depositor. [Amended by 1991 c.629 81; 2005
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c.22 §196]

271.120 Hearing; determination. At the time fixed by the governing body for hearing the petition and
any objections filed thereto or at any postponement or continuance of such matter, the governing body shall
hear the petition and objections and shall determine whether the consent of the owners of the requisite area
has been obtained, whether notice has been duly given and whether the public interest will be prejudiced by
the vacation of such plat or street or parts thereof. If such matters are determined in favor of the petition the
governing body shall by ordinance make such determination a matter of record and vacate such plat or
street; otherwise it shall deny the petition. The governing body may, upon hearing, grant the petition in part
and deny it in part, and make such reservations, or either, as appear to be for the public interest.

271.130 Vacation on city governing body’s own motion; appeal. (1) The city governing body may
initiate vacation proceedings authorized by ORS 271.080 and make such vacation without a petition or
consent of property owners. Notice shall be given as provided by ORS 271.110, but such vacation shall not
be made before the date set for hearing, nor if the owners of a majority of the area affected, computed on the
basis provided in ORS 271.080, object in writing thereto, nor shall any street area be vacated without the
consent of the owners of the abutting property if the vacation will substantially affect the market value of
such property, unless the city governing body provides for paying damages. Provision for paying such
damages may be made by a local assessment, or in such other manner as the city charter may provide.

(2) Two or more streets, alleys, avenues and boulevards, or parts thereof, may be joined in one
proceeding, provided they intersect or are adjacent and parallel to each other.

(3) No ordinance for the vacation of all or part of a plat shall be passed by the governing body until the
city recording officer has filed in the office of the city recording officer or indorsed on the petition for such
vacation a certificate showing that all city liens and all taxes have been paid on the lands covered by the plat
or portion thereof to be vacated.

(4) Any property owner affected by the order of vacation or the order awarding damages or benefits in
such vacation proceedings may appeal to the circuit court of the county where such city is situated in the
manner provided by the city charter. If the charter does not provide for such appeal, the appeal shall be taken
within the time and in substantially the manner provided for taking an appeal from justice court in civil
cases. [Amended by 1995 ¢.658 §101]

271.140 Title to vacated areas. The title to the street or other public area vacated shall attach to the
lands bordering on such area in equal portions; except that where the area has been originally dedicated by
different persons and the fee title to such area has not been otherwise disposed of, original boundary lines
shall be adhered to and the street area which lies on each side of such boundary line shall attach to the
abutting property on such side. If a public square is vacated the title thereto shall vest in the city. [Amended
by 1981 c.153 §58]

271.150 Vacation records to be filed; costs. A certified copy of the ordinance vacating any street or
plat area and any map, plat or other record in regard thereto which may be required or provided for by law,
shall be filed for record with the county clerk. The petitioner for such vacation shall bear the recording cost
and the cost of preparing and filing the certified copy of the ordinance and map. A certified copy of any such
ordinance shall be filed with the county assessor and county surveyor.

271.160 Vacations for purposes of rededication. No street shall be vacated upon the petition of any
person when it is proposed to replat or rededicate all or part of any street in lieu of the original unless such
petition is accompanied by a plat showing the proposed manner of replatting or rededicating. If the proposed
manner of replatting or rededicating or any modification thereof which may subsequently be made meets
with the approval of the city governing body, it shall require a suitable guarantee to be given for the carrying
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out of such replatting or rededication or may make any vacation conditional or to take effect only upon the
consummation of such replatting or rededication.

271.170 Nature and operation of statutes. The provisions of ORS 271.080to 271.160 are alternative to
the provisions of the charter of any incorporated city and nothing contained in those statutes shall in anywise
affect or impair the charter or other provisions of such cities for the preservation of public access to and
from transportation terminals and navigable waters.

271.180 Vacations in municipalities included in port districts; petition; power of common council;
vacating street along railroad easement. To the end that adequate facilities for terminal trackage,
structures and the instrumentalities of commerce and transportation may be provided in cities and towns
located within or forming a part of any port district organized as a municipal corporation in this state, the
governing body of such cities and towns, upon the petition of any such port, or corporation empowered to
own or operate a railroad, steamship or other transportation terminal, or railroad company entering or
operating within such city or town, or owner of property abutting any such terminal, may:

(1) Authorize any port commission, dock commission, common carrier, railroad company or terminal
company to occupy, by any structure, trackage or machinery facilitating or necessary to travel,
transportation or distribution, any street or public property, or parts thereof, within such city or town, upon
such reasonable terms and conditions as the city or town may impose.

(2) Vacate the whole or any part of any street, alley, common or public place, with such restrictions and
upon such conditions as the city governing body may deem reasonable and for the public good.

(3) If any railroad company owns or has an exclusive easement upon a definite strip within or along any
public street, alley, common or public place, and if the city governing body determines such action to be to
the advantage of the public, vacate the street area between the strip so occupied by the railroad company and
one property line opposite thereto, condition that the railroad company dedicates for street purposes such
portion of such exclusive strip occupied by it as the city governing body may determine upon, and moves its
tracks and facilities therefrom onto the street area so vacated. The right and title of the railroad company in
the vacated area shall be of the same character as previously owned by it in the exclusive strip which it is
required by the city governing body to surrender and dedicate to street purposes.

271.190 Consent of owners of adjoining property; other required approval. No vacation of all or
part of a street, alley, common or public place shall take place under ORS 271.180 unless the consent of the
persons owning the property immediately adjoining that part of the street or alley to be vacated is obtained
thereto in writing and filed with the auditor or clerk of the city or town. No vacation shall be made of any
street, alley, public place or part thereof, if within 5,000 feet of the harbor or pierhead line of the port, unless
the port commission, or other bodies having jurisdiction over docks and wharves in the port district
involved, approves the proposed vacation in writing.

271.200 Petition; notice. (1) Before any street, alley, common or public place or any part thereof is
vacated, or other right granted by any city governing body under ORS 271.180 to 271.210 the applicant
must petition the governing body of the city or town involved, setting forth the particular circumstances of
the case, giving a definite description of the property sought to be vacated, or of the right, use or occupancy
sought to be obtained, and the names of the persons to be particularly affected thereby. The petition shall be
filed with the auditor or clerk of the city or town involved 30 days previous to the taking of any action
thereon by the city governing body.

(2) Notice of the pendency of the petition, containing a description of the area sought to be vacated or
right, use or occupancy sought to be obtained, shall be published at least once each week for three
successive weeks prior to expiration of such 30-day period in a newspaper of general circulation in the
county wherein the city or town is located.
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271.210 Hearing; grant of petition. Hearing upon the petition shall be had by the city governing body
at its next regular meeting following the expiration of 30 days from the filing of the petition. At that time
objections to the granting of the whole or any part of the petition shall be duly heard and considered by the
governing body, which shall thereupon, or at any later time to which the hearing is postponed or adjourned,
pass by a majority vote an ordinance setting forth the property to be vacated, or other rights, occupancy or
use to be thereby granted. Upon the expiration of 30 days from the passage of the ordinance and the
approval thereof by the mayor of the city or town, the ordinance shall be in full force and effect.

271.220 Filing of objections; waiver. All objections to the petition shall be filed with the clerk or
auditor of the city or town within 30 days from the filing of the petition, and if not so filed shall be
conclusively presumed to have been waived. The regularity, validity and correctness of the proceedings of
the city governing body pursuant to ORS 271.180 to 271.210, shall be conclusive in all things on all parties,
and cannot in any manner be contested in any proceeding whatsoever by any person not filing written
objections within the time provided in this section.

271.230 Records of vacations; fees. (1) If any town or plat of any city or town is vacated by a county
court or municipal authority of any city or town, the vacation order or ordinance shall be recorded in the
deed records of the county. Whenever a vacation order or ordinance is so recorded, the county surveyor of
such county shall, upon a copy of the plat that is certified by the county clerk, trace or shade with permanent
ink in such manner as to denote that portion so vacated, and shall make the notation “Vacated” upon such
copy of the plat, giving the book and page of the deed record in which the order or ordinance is recorded.
Corrections or changes shall not be allowed on the original plat once it is recorded with the county clerk.

(2) For recording in the county deed records, the county clerk shall collect the same fee as for recording
a deed. For the services of the county surveyor for marking the record upon the copy of the plat, the county
clerk shall collect a fee as set by ordinance of the county governing body to be paid by the county clerk to
the county surveyor. [Amended by 1971 c.621 §31; 1975 ¢.607 831; 1977 ¢.488 §2; 1979 ¢.833 830; 1999
.710 812; 2001 c.173 8§5]

City of Newberg: RCA MOTION Page 20
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REQUEST FOR COUNCIL ACTION

DATE ACTION REQUESTED: August 5, 2013
Order Ordinance __  Resolution XX Motion Information
No. No. No. 2013-3062
. . C P P for thi
SUBJECT: A hardship request for water service to M%Qfﬁf,f ngsﬁgﬁrif%a}:;%ngﬁe;i
4001 and 4213 NE Aspen Way Dept.: Engineering Services Department
File No.:
HEARING TYPE: ADMINISTRATIVE

RECOMMENDATION:

Staff recommends approval of Resolution No. 2013-3062 approving the water hardship request by the
property owner of 4001 and 4213 NE Aspen Way.

EXECUTIVE SUMMARY:

On April 3, 2013, City staff met with Joe Kavale, a representative for the property owner of 4001 and 4213
NE Aspen Way, to discuss the water service hardship requests to connect the existing residential homes on
the subject properties to the city springs water system. The written hardship requests are attached as
Exhibit “A”. A vicinity map is attached as Exhibit “B”, identifying the location of the properties as 4001
and 4213 NE Aspen Way.

Chapter 13.15 of the Newberg Municipal Code (NMC) authorizes the Newberg City Council to approve
hardship connections to the City’s water system provided certain criteria are met. The applicant
prepared written findings relative to the criteria, and those findings are attached as Exhibit “C”. City
staff has reviewed the written findings and concur with the applicant that both aforementioned properties
meet the hardship request criteria as outlined in NMC 13.15.

Upon approval of the hardship request the City Attorney, in coordination with the City Engineer and
City Manager, will prepare a written contract for signing and recording by each property owner. A draft
copy of the city standard written contract is attached as Exhibit “D”.

FISCAL IMPACT:

The property owners will pay for all costs associated with this hardship request, including but not limited to
the installation of new individual meters, any necessary repairs and/or replacement to the existing mainline,
and expenses related to granting public waterline easements, as needed. The two new water customers will
be charged monthly billing rates under the Spring Customer Class.

Payment of system development charges will be required at the time of the purchase of the new water
meters for the subject properties.

STRATEGIC ASSESSMENT:

The existing domestic wells at 4001 and 4213 NE Aspen Way have poor water quality and are failing. The
connection to the city owned springs water system will provide a significant health and safety benefit to the
subject properties and provide the city additional water customers. If Council determines a hardship case
exists, it would not set a precedent or impair the Council’s ability to judge future hardship requests.

CITY OF NEWBERG: RESOLUTION NO. 2013-3062 PAGE 1
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“fevibers$k  REsoLUTION No. 2013-3062

A RESOLUTION AUTHORIZING A HARDSHIP REQUEST FOR WATER
SERVICE TO 4001 AND 4213 NE ASPEN WAY

RECITALS:

On June 4, 2013, the property owner of 4001 and 4213 NE Aspen Way submitted a written
request, attached as Exhibit “A”, for water service from the City of Newberg for the two existing
residential homes, as shown on the vicinity map attached as Exhibit “B”.

Chapter 13.15 of the Newberg Municipal Code (NMC) authorizes the Newberg City Council to
approve hardship connections to the City’s water system provided certain criteria are met. The
applicant prepared written findings relative to the criteria, which are attached as Exhibit “C”.
City staff has reviewed the written findings and concur with the applicant that both
aforementioned properties meet the hardship request criteria as outlined in NMC 13.15.

The granting of the hardship request has no significant financial impact on the City of Newberg.
Upon approval of the hardship request the city attorney, in coordination with the city engineer

and city manager, will prepare a written contract for signing and recording by each property
owner. A draft copy of the city standard written contract is attached as Exhibit “D”.

THE C1TY OF NEWBERG RESOLVES AS FOLLOWS:

1.

The City Council hereby approves the water hardship petition request in Exhibit “A” to the
properties shown on the vicinity map in Exhibit “B” and based on the applicant’s written
findings in Exhibit “C”. A recorded written contract shall be required for each of the
aforementioned properties, similar to Exhibit “D”. Exhibits “A”, “B”, “C” and “D” are hereby
adopted and by this reference included.

The city manager is authorized to execute all necessary documents related to granting the water
hardship request. All documents shall be approved as to form and content by the city attorney.

» EFFECTIVE DATE of this resolution is the day after the adoption date, which is: August 6, 2013.

ADOPTED by the City Council of the City of Newberg, Oregon, this 5™ day of August, 2013.

Norma 1. Alley, City Recorder

ATTEST by the Mayor this 8" day of August, 2013.

Bob Andrews, Mayor

CITY OF NEWBERG: RESOLUTION NO. 2013-3062 PAGE 1
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EXHIBIT A

June 4, 2013

Honorable Bob Andrews

Mayor of the City of Newberg
414 E. First ST.

PO Box 970

Newberg, OR 97132

Mr. Dan Danicic

City Manager of the City of Newberg
414 E. First ST.

PO Box 970

Newberg, OR 97132

Re: Hardship water connection for 4213 NE Aspen Way
Gentlemen;

I am the owner of a house located at 4213 N. Aspen Way, Newberg,
Oregon. The house is a single family dwelling that I offer for
rent. Water for the house presently comes from a well that has
“gone bad”. The level of sulfur bacteria in the well has risen
to the level that “shocking” the well with chlorine is no longer
an option. The smell from the water makes it impossible to
drink, and very unpleasant to use for washing purposes. Further
the water is causing extreme discoloration of the fixtures.

City Resolution 2012-3000 approved hardship water connections
for 3620, 3629, 3705, and 4000 NE Aspen Way. My property is
easily accessible to the water line that supplies those houses.
I hereby petition the City of Newberg for a hardship water
connection. I fully expect to pay System Development Charges
and any other costs necessary to facilitate the hookup. I
further understand that the water provided by the city is for
household use only; any livestock that may be pastured on the
property will continue to be provided water from the well.

Sincerely,

S A

G. Kenneth Austin III
Somerset Ventures IIT LLC
PO Box 1060

Newberg, OR 97132
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EXHIBIT A

June 4, 2013

Honorable Bob Andrews

Mayor of the City of Newberg
414 E. First ST.

PO Box 970

Newberg, OR 97132

Mr. Dan Danicic

City Manager of the City of Newberg
414 E. First ST.

PO Box 970

Newberg, OR 97132

Re: Hardship water connection for 4001 NE Aspen Way
Gentlemen;

I am the owner of a house located at 4001 N. Aspen Way, Newberg,
Oregon. The house is a single family dwelling that I offer for
rent. Water for the house presently comes from a well that has
“gone bad”. The level of sulfur bacteria in the well has risen
to the level that “shocking” the well with chlorine is no longer
an option. The smell from the water makes it impossible to
drink, and very unpleasant to use for washing purposes. Further
the water is causing extreme discoloration of the fixtures.

City Resolution 2012-3000 approved hardship water connections
for 3620, 3629, 3705, and 4000 NE Aspen Way. My property is
easily accessible to the water line that supplies those houses.
I hereby petition the City of Newberg for a hardship water
connection. I fully expect to pay System Development Charges
and any other costs necessary to facilitate the hookup. I
further understand that the water provided by the city is for
household use only; any livestock that may be pastured on the
property will continue to be provided water from the well.

Sincerely,

G. Kenneth Austin III
Rain Dance Ranch LLC
PO Box 1060

Newberg, OR 97132




EXHIBIT B
Vicinity Map
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EXHIBIT C

WRITTEN FINDINGS
G. Kenneth Austin III Hardship Request

TITLE 13 PUBLIC UTILITIES AND SERVICES

13.15.110 Additional users outside city.

A. Notwithstanding the provisions of this chapter relative to water service to users outside
the city limits, no new or additional water connection for the purpose of providing water to
a user situated outside the corporate limits of the city shall be permitted, save and except
the connections as are in use or are ready for use on or before the last-mentioned date.

Response: An exception is authorized under the provisions of 13.15.120 in the case of
demanstrated hardship. The two properties owned by Mr. Austin that he is requesting
exceptions for are all experiencing degradation of their well systems.  An increase in iron
bacteria in the water is making it increasingly hard for residents to use.

B. No new water users shall be connected to group customer lines, and no new single
residential users shall be connected after the last-mentioned date, it being the intention of
this amendment that the city shall not serve or supply water to any additional users
outside the city limits save and except those then in service or ready for service.

Response: User is requesting exception to this section under section 13.15.120..

C. The words “ready for use” and ‘ready for service,” as used in this section, shall be
taken to mean that the building or structure wherein the water is to be used shall have
been constructed up to the point that all framing and roofing and all exterior siding,
windows and exterior doors are completed, and all plumbing is roughed in and ready for
installation of plumbing fixtures.

Response: This section does not apply as the structures are already in existence.

D. The city recorder is directed to require the individual, firm or organization in charge of
each group customer line outside the corporate limits of the city to file with the recorder a
sworn statement setting forth the name and address of each water user served through
their respective group customer lines and presently connected therewith.

Response: A recorded agreement for each property owned by Mr. Austin will be
prepared by the city attorney outlining the public improvements that may be needed and
the necessary public waterline easements, as described in section 13.15.120.D.5 below.

E. The recorder may require such additional information as the recorder shall see fit to be
furnished in connection with the reports. The city recorder shall report to the city council
all group customer lines and all responsible individuals who shall not furnish such a
statement and report within the time hereinabove required.




Response: Reporting will not be needed as Mr. Austin agrees to furnish the city recorder
with any additional information that the recorder sees fit to require.

F. All additional connections to the group customers’ lines after the effective date of the
ordinance codified in this chapter, whether or not in service, shall be promptly reported to
the recorder when ready for service. [Ord. 1398, 5-17-65. Code 2001 § 52.11.]

Response: Additional connections shall be reported when they are made.
13.15.120 Exceptions due to hardships.

An exception to NMC 13.15.100 may be granted by the city council in cases of hardship.
The following process shall be used in determining whether the exception shall be
granted, and the criteria shall be strictly applied with the burden of proof upon the
applicant:

A. Eligibility. The applicant must meet the following criteria:

1. The new or additional water connection can be used only to supply water to an existing
structure and will not be used to allow any new development.

Response: No development is proposed. Both properties have existing structures.

2. Annexation of the property upon which the structure is located is not immediately
practical.

Response: Annexation of the two parcels owned by Mr. Austin into the city is not
possible at this time as the properties are located outside of the urban growth boundary.
Refer to Exhibit B, Vicinity Map for a location of the properties.

The recorded agreements described in 13.15.120.D.5 below will set forth terms for
annexation of each property into the city.

B. Hardship Determination. A request for a new or additional water connection due to
hardship shall be accompanied by evidence of the following:

1. A genuine hardship exists due to quality and/or quantity of water for domestic
consumption.

Response: The existing properties have a genuine hardship with the state of their
current wells.  As the underground aquifers in the vicinity of the two properties have very
poor water quality, and the State of Oregon has restricted the quantity of water that can be
pumped from the groundwater aquifer in the area due to declining groundwater levels.

2. All other alternatives have been investigated and are not economically feasible.
Response: Drilling additional wells would not guarantee an improvement in water

quality. The Foothills District legacy water line runs very close to the two structures and
offers the most economical solution.

Page 35




Page 36

3. The dwelling to be served is in close proximity of existing services, either private or
public, and the granting of the additional connection would not overburden existing lines,
either private or public, or overburden the city’s water supply.

Response: The addition of the properties to the city springs water system will not
overburden the city’'s water supply or system, as the spring system has more than
adequate capacity.

C. Application for Hardship. A request in letter form for a hardship exception to NMC
13.15.100 shall be made to the city council. The request shall be accompanied by a
statement and evidence to be used in the determination. The request shall be reviewed
and a recommendation made to the city council by the public works department prior to
the city council’s consideration of the matter. A granting of the request for an exception
can be made by the city council; provided, t